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Explanatory note

Introduction

The Indonesian-Swiss Country-Led Initiative (CLI) process was initiated by Indonesia and Switzerland in response to a statement made by the President of the Ninth Meeting of the Conference of the Parties to the Basel Convention
. The President encouraged Parties to explore ways of furthering the objectives of the Ban Amendment.

The Ban Amendment (Annex 1) is an important instrument to protect vulnerable countries against adverse effects of imports of hazardous wastes they cannot handle in an environmentally sound manner and should enter into force. It divides the Parties to the Basel Convention into two groups, the first of which comprises of OECD and EU member countries as well as Liechtenstein; the second, all other countries. The Amendment prohibits movements of hazardous wastes from the first group of Parties who have ratified the Amendment to the second group. This includes movement for any sort of disposal, whether final disposal or recycling/recovery.

Although the ban was adopted as a decision at the first meeting of the Conference of the Parties in 1992 and subsequently adopted as an amendment to the Convention at the third meeting 15 years ago, it still has not entered into force. Thus, there are two possible approaches to furthering the objectives of the Ban Amendment as requested by the President’s statement: to find a possible way forward on the Ban Amendment and to find other ways of protecting vulnerable countries. The CLI concluded that both these approaches are needed.

The CLI process

The two lead countries to the CLI invited experts from a number of Parties to participate in the process. The range of participation was selected from Annex VII and non-Annex VII Parties, and was intended to reflect the range of political positions on the Ban Amendment as well as being drawn from across the various United Nations geographic regions. 

Three meetings were held to hear and consider evidence about flows of hazardous wastes, the reasons for those flows and the harm caused by inadequate management of the wastes. Each meeting lasted 4 or 5 days, was residential and held in a remote resort, to encourage participants to immerse themselves in the process. The participants were invited to discuss the issue in a pragmatic way, without taking a political stance. Chatham House rules prevailed, so that participants could speak frankly without attribution.

The outcomes of the meetings were a series of papers that were placed on the Basel Convention website for public consultation. Responses to the consultations were also published (where the author gave permission) and were referred to in revising the documents. Additionally, the outcomes of the first and second meetings were presented to and discussed by the Open Ended Working Group of the Basel Convention during its seventh session (10-14 May 2010). Therefore, even though the participation in the meetings was limited, the CLI was a transparent process. 

This document reflects the outcome of the third meeting, which takes the form of a draft omnibus decision composed of seven sections to be presented for consideration by the tenth meeting of the Conference of the Parties. This draft decision shall be subject to consultation and discussion, at first between participants in the CLI process but then opening up to all Parties and interested stakeholders. 

The draft omnibus decision emanating from the third meeting deals with both the approaches to meeting the objectives of the Ban Amendment: expediting ratification of the Ban Amendment; and other ways of meeting the Ban’s objectives.

Promoting entry into force

At the time of drafting this Explanatory Note, 68 Parties have ratified the Amendment. Depending on how the Convention’s provision on entry into force of amendments is interpreted, the Ban Amendment may therefore still require ratification by a large number of Parties before it enters into force. 
There are different reasons why many Parties may not be in a position to ratify the Ban Amendment. Some countries find it difficult to implement the necessary legislation or other measures necessary to ratify the amendment. Some Annex VII countries lack the necessary facilities for recycling certain wastes in their own country and find that an effective and efficient solution, consistent with the proximity principle, is to have the waste treated in environmentally sound facilities in nearby non-Annex VII countries. Some non-Annex VII countries rely on such imports as important sources of raw materials. In some regions, there are important collaborations between countries, using investment by an Annex VII country to promote improved environmentally sound waste management in nearby non-Annex VII countries.

The CLI identified a number of measures that could be brought forward to assist the first group of Parties – those who lack the resources or institutional capacity to propose and implement legislative or regulatory instruments to implement the Ban Amendment. For the others, though, it was recognised that these countries would be unlikely to ratify the Amendment even if it should enter into force. 

It is important, if the Amendment is to enter into force in the foreseeable future to interpret the provisions of paragraph 5 of Article 17 of the Convention in a way that requires the minimum number of ratifications to this Amendment. Considering that the Parties to the Convention have the ultimate power to agree on the interpretation of the Convention, the CLI has proposed adopting a ‘fixed-time’ approach for amendments to the Convention to enter into force. This approach would use the number of parties to the Convention at the time that the Amendment was adopted as the basis for entry into force. 

The CLI considered the consequences of entry into force of the Amendment. Regardless of whether the Amendment was in force or not, Annex VII countries that have ratified the Amendment can commit themselves to not export hazardous wastes to non-Annex VII countries – in fact many Annex VII countries that have already ratified the Amendment have also adopted legislation in line with the terms of the Ban. In the event Annex VII countries did not wish to ratify the Amendment, they would not be bound by it once it entered into force, provided they were a Party to the Convention prior to its entry into force. 
Following entry into force of the amendment, non-Annex VII countries will be expected not to receive any hazardous wastes from Annex VII countries that have ratified the Amendment. As indicated, in the light of the current policy of Annex VII countries that have ratified the Amendment to implement the ban already before its entry into force, the entry into force of the Amendment would primarily formalize internationally the current situation. Ratification of the Ban would not affect imports from other non-Annex VII countries. Therefore, to secure wider protection the countries would have to take active steps, e.g. via import bans in national legislation to prohibit imports from non-Annex VII countries, as provided by the Convention. 

It was concluded that while entry into force of the Amendment would send a powerful political signal, there would be no practical implications. The only difference to the current situation would be that more Parties have ratified the Ban and thus the number of Parties applying the Ban would have increased. This situation is visualised in the graphic below. 
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Other measures

In spite of the steps taken to promote the Amendment’s entry into force this is unlikely to happen in the near future, and when it does enter into force many countries will continue to choose not to ratify it. The Ban Amendment can, at best, be only a partial solution to protect vulnerable countries and other measures are therefore necessary to further its objective.

Broader measures are also important because the world has changed considerably over the last 15 years since the adoption of the Ban Amendment. Generation of hazardous wastes is increasingly a problem in developing countries. Transboundary movements of hazardous wastes from non-Annex VII countries to other non-Annex VII countries and treatment of domestically-generated hazardous wastes are therefore increasingly relevant. Also illegal traffic of hazardous wastes is a large problem. None of these issues would be addressed by the entry into force of the Ban Amendment.

For these reasons, the CLI has considered other ways of furthering the objective of the Ban Amendment - the protection of vulnerable countries. It has made recommendations about improving the ways hazardous wastes are dealt with, through the promotion of a framework of requirements for environmentally sound management (ESM)
, recommendations about legal clarity and combating illegal traffic, recommendations for action at regional level and ways of assisting countries to build upon and utilise their rights to prohibit the import of hazardous wastes, from whatever source. The CLI also recognised that financing, expertise and technology would have to be found for such initiatives, and has proposed methods for raising awareness of the Convention’s work and forging links with other initiatives. 

The CLI’s recommendations

The outcome of the CLI process is a paper, currently in draft form, intended ultimately for presentation to the tenth meeting of the Conference of the Parties (COP) in October 2011. This paper sets out a number of recommendations in the form of an omnibus draft decision for consideration by the COP. This decision is a compilation from a number of elements identified during the second meeting of the CLI and presented to the seventh session of the Open Ended Working Group (OEWG-7) in May 2010, which took note of the list of elements for inclusion in a possible way forward. 

The following elements were identified:

· Addressing the entry into force of the Amendment 

Following comments received at OEWG-7 this element was given greater priority, not least because of its political importance. Countries are encouraged to ratify the Amendment and would be assisted through regional cooperation and specific initiatives.

An agreed interpretation of paragraph 5 of article 17 - the provision of the Convention relating to the entry into force of amendments  - so as to allow an early entry into force of the Ban Amendment is also recommended

· Development of a Framework of Requirements for Environmentally Sound Management 

The draft decision recommends that an expert technical group be established, taking into account regional balance to be mandated to further disseminate existing work, develop a new framework on ESM and investigate ways in which ESM standards might be linked to transboundary movements of hazardous wastes.
· Providing further legal clarity

CLI participants have identified a number of areas where the wording of the Convention, or its on-the-ground interpretation, is not clear or differs between countries.  The CLI is recommending that work be undertaken within the Basel Convention Committee for Administering the Mechanism for Promoting Implementation and Compliance to provide additional clarity in this respect.

· Recognising the important role of the Basel Convention Regional Centres

Many of the recommendations in the draft decision would be best implemented at regional level. For this reason, the COP is invited to recognise this, to enhance and further support the work of the Centres, including integrating this role into the BCRCs development within the new strategic framework for the Basel Convention.

· Combating illegal traffic more effectively
The CLI heard evidence that illegal traffic in hazardous wastes is causing considerable harm to human health and the environment. Clearly, better enforcement is essential to addressing this issue. Enforcement authorities already cooperate with each other in a number of ways, and the CLI recommends that this work is built upon, promulgated and encouraged in a number of specific ways.

· Assisting vulnerable countries to prohibit the import of hazardous wastes

The Convention provides for Parties to prohibit imports of hazardous wastes and a mechanism is provided to enable notification of such prohibitions. Some countries have, however, faced practical obstacles to taking the necessary steps to implement such prohibitions. The draft decision identifies a number of steps that might be taken by the Secretariat, by regional centres and by Parties to assist overcome these obstacles.

· Building Capacity

In many parts of the world there would be severe difficulties in finding the resources necessary to support a drive towards the improved environmentally sound waste management envisaged in the above mentioned elements. Thus, capacity building will need to be a priority in any such initiative implementing the draft decision. The CLI has identified a number of elements that might contribute to capacity building. In this context it is important to recognise that the resources that would be needed include not just financial resources but also expertise, knowledge and technology transfer. 

An important first step would be to link and integrate the goals of the Convention with other important initiatives, such as the Millennium Development Goals, climate change, human health initiatives and so on. Securing political and public engagement is also necessary. At present, the data on the problems caused by inadequate management of hazardous waste is sparse when compared to the data relating to other health and environmental problems, such as water pollution, desertification, biodiversity loss, and so on. This makes it difficult for the Convention to present a strong case for resources and the draft decision also recommends a better assessment of impacts.

Next steps
Comments by Parties and other stakeholders on the draft omnibus decision and on this explanatory note are invited by the end of January 2011. Both papers will then be revised and distributed more widely. Further opportunities for consultation and review are planned to be exploited at the 26th Session of the UNEP Governing Council Global Ministerial Environment Forum in February 2011 and at the second meeting of the Expanded Bureau of the ninth meeting of the Conference of the Parties to the Basel Convention in March 2011.

The final paper, to serve as a working document for the tenth meeting of the Conference of the Parties, will be elaborated in July 2011. Thereafter, Permanent Missions of Parties and non-governmental organisations will be consulted through consultative and information meetings in September 2011 and early October 2011. The tenth meeting of the COP is tentatively scheduled for 17-21 October 2011 in Cartageña de Indios, Colombia.

Consideration will also be given to the possibility of attracting co-sponsorship for the paper by the countries of the participants in the CLI process. A significant number of participants co-sponsoring the document would lend considerable weight to its recommendations, but a smaller number might send the opposite signal and in this case Indonesia and Switzerland would present the paper. 

Annex 1: The Ban Amendment

Decision III/1 adopted by the third meeting of the Conference of the Parties (the ‘Ban Amendment’) consists of the following elements:

a) Insertion of a new preambular paragraph 7 bis stating:

“Recognizing that transboundary movements of hazardous wastes, especially to developing countries, have a high risk of not constituting an environmentally sound management of hazardous wastes as required by the Convention;” 

b) Insertion of a new Article 4A reading:
“
1. Each Party listed in Annex VII shall prohibit all transboundary movements of hazardous wastes which are destined for operations according to Annex IV A, to States not listed in Annex VII.

2. Each Party listed in Annex VII shall phase out by 31 December 1997, and prohibit as of that date, all transboundary movements of hazardous wastes under Article 1 (1)(a) of the Convention which are destined for operations according to Annex IV B to States not listed in Annex VII. Such transboundary movements shall not be prohibited unless the wastes in question are characterised as hazardous under the Convention.” 

c) Introduce a new Annex VII reading:

“Parties and other States which are members of OECD, EC, Liechtenstein.”
Please note that the Annex IV A mentioned in decision III/1 refers to the Annex of the Convention listing ‘operations which do not lead to the possibility of resource recovery, recycling, reclamation, direct re-use or alternative uses’. Annex IV B refers to the Annex of the Convention listing ‘operations which may lead to resource recovery, recycling reclamation, direct re-use or alternative uses’.
� Annex to Decision IX/26: President’s statement on the possible way forward on the Ban Amendment


� ESM – environmentally sound management: taking all practicable steps to ensure that hazardous wastes or other wastes are managed in a manner which will protect human health and the environment from the adverse effects which may result from such wastes





