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Submission by Canada on the interpretation of Article 17(5) of the Basel Convention
The Government of Canada forwards this submission to the Secretariat pursuant to paragraph 6 of decision OEWG-VI/16 “Addressing the interpretation of paragraph 5 of Article 17 of the Convention”, which requested comments and views on the annex to the decision as well as proposals on the development of a draft decision, for consideration of an intersessional working group, if convened, and of the Conference of the Parties at its ninth meeting. 
When the meaning is ambiguous, the current-time approach should apply
The second sentence of Article 17(5) reads as follows (emphasis added): 
Amendments adopted in accordance with paragraphs 3 or 4 above shall enter into force between Parties having accepted them on the ninetieth day after the receipt by the Depositary of their instrument of ratification, approval, formal confirmation or acceptance by at least three-fourths of the Parties who accepted them
Traditionally Canada has supported the current-time approach, where the number of instruments of ratification (or approval, formal confirmation or acceptance) required for entry into force of an amendment is calculated on the basis of the percentage of the Parties at the time each instrument is deposited. This is the approach advocated by the United Nations Office of Legal Affairs. Canada tends to agree that Article 17(5) may present ambiguities as to the requirements for the entry into force of amendments to the Convention, but believes such ambiguities should be resolved as suggested by the established practice of the UN Office of Legal Affairs. As the UN Office of Legal Affairs stated in its March 8th, 2004 opinion (emphasis added), “where the treaty is silent or ambiguous on the matter, the practice of the Secretary-General is to calculate the number of acceptances on the basis of the number of parties to the treaty at the time of deposit of each instrument of acceptance of an amendment.”…“It is only when a treaty specifies that the percentage should be calculated based upon the number of parties at the time of adoption of an amendment that the depositary, in compliance with the treaty itself, can adopt the “fixed time approach.” In Canada’s view, as it cannot be said that Article 17(5) clearly requires that the percentage of required instruments must be calculated based upon the number of parties at the time of adoption of an amendment, the current-time approach should therefore apply.
Any subsequent agreement and practice on the interpretation of Article 17(5) must include all Convention Parties
 Canada agrees that matters of substance relating to interpretation of treaties should be resolved in accordance with international law and practice, including Article 31 of the Vienna Convention on the Law of Treaties, and that the Parties to the Convention have the ultimate power to agree on the interpretation and application of the Convention. While the Rules of Procedure may allow Parties to take decisions by a two-thirds majority vote, any agreement between the Parties regarding the interpretation or application of its  provisions is of a different order.   In Canada’s view, any decision by the Conference of the Parties regarding the interpretation of Article 17(5) must be adopted by consensus in order to validly serve as an aid to the interpretation of Article 17(5) and constitute a “subsequent agreement between the parties” in the sense used in Article 31(3) (a) of the Vienna Convention on the Law of Treaties.

Canada looks forward to having a constructive dialogue at the ninth Conference of the Parties.

