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STANDARD QUESTIONNAIRE

Questionnaire No. 1

Civil Liability
1. In the case of an accident in your country during a transboundary movement of hazardous wastes, who will be liable for the damage caused according to domestic law: the generator (even if the generator is outside the country) / the owner / the carrier / the disposer / any other party to the transaction?

2. What types of damage are covered in your domestic law: personal injury / loss of life / damage to property / damage to the environment / any other?

3. Which is the relevant agency for the enforcement of liability in your country: national courts / regulatory agencies regulating health and safety and/or environmental matters / any other?

4. What would be the nature of the liability in your country: strict / fault based?

5. Are there any time limits to the liability?

6. Are there any minimum or maximum financial limits to the liability ? 

7. Is there any existing insurance coverage in respect of any or all of the incidents and/or damage contemplated by the Protocol? 

8. Have you identified any gaps in your liability legislation that could lead to cases where damage caused by accidents remain uncovered?

9. Has your country entered into any regional or bilateral agreements regarding liability in connection with accidents during a transboundary movement of hazardous wastes? If so, please provide information

Questionnaire No. 2

Ratification

1. Has your country taken any steps to ratify the Protocol on Liability and Compensation?

2. With regard to the ratification process of international agreements in your country:

a) Which entity may initiate the ratification process and how

b) Would that entity retain the leading role in guiding the instrument during the entirety of the ratification process?  If not, which entity will take the leading role?

c) Which other entities must be consulted before ratification can take place?

d) Which is the entity taking the final decision?

3. Are there any other requirements following ratification for an international instrument to enter into force and / or to be implemented in your country?

4. What are the difficulties, concerns and obstacles identified in your country to ratification of the Protocol?

a) At a practical level (e.g. capacity to implement)

b) At a legal / technical level (e.g. conflict with existing domestic rules)

5. How do you think that these difficulties, concerns and obstacles could be removed?

6. What actions could be undertaken by the Secretariat of the Basel Convention to facilitate the ratification of the Protocol by your country?

Questionnaire No. 3

Financial Limits and Insurance

1. Does your country have difficulties with the minimum limits of liability specified in paragraph 2 of Annex B of the Protocol on Liability and Compensation?

2. Does your country see a need to establish financial limits on a higher level than the ones specified in paragraph 2 of Annex B of the Protocol? 

3. Are there insurance solutions available to cover the liability specified in paragraph 2 of Annex B of the Protocol on Liability and Compensation?  If no, are there other financial guarantees available?

4. Has your country ever consulted the private insurance sector in this regard?

5. Does your country have any suggestions, ideas and/or comments vis-à-vis coverage for the liability which is not based upon the private insurance sector?

BOTSWANA

Questionnaire No. 1 - Civil Liability
1. The concerned parties, i.e. the disposer if in possession or the generator/carrier subject to agreements between both.

2. Personal injury, loss of life, damage to property, damage to the environment

3. National courts

4. strict liability

5. No

6. Waste Management Act imposes p1000 fine plus p500 for each day of contravention

7. Arranged between the parties

8. Insurance coverage left to parties may not always work

9. no.

Questionnaire No. 2 - Ratification

1. yes

a) The minister through Cabinet

b) Yes

c) Attorney generals chambers

d) The president in consultation with cabinet

2. no

a) capacity

b) no

3. Training and setting up required systems and mechanisms

4. none at this stage

Questionnaire No. 3 – Financial Limits and Insurance

1. No difficulty

2. No

3. Insurance arrangements are left to parties involved

4. No

5. There is need for government to be involved with the insurance in cases that may involve re-importation for example where illegal traffic may be involved to cover potential government liabilities 

ETHIOPIA

Questionnaire No. 1 - Civil Liability

1. We have not yet formulated a specific law on Liability and compensation on Transboundary movement on Hazardous Waste. Under our Tort law, liability for compensation lies on an offender (through professional negligence, intentional act or omission) and on a person vicariously attached to others. So it may include the generator, carrier, owner, disposer or the joiner of any of these.

2. Though we don’t have a specific law, the civil code (1960) provides for compensation for all modes of damages mentioned

3. Cases are presented before federal or regional courts (based on jurisdiction). However, local remedies must first be fetched from relevant sectoral agencies.

4. Both strict and fault based liability are adopted under the extra contractual liability section of our civil code. Ex. Art. 2069 (1) states that “A person, who exposes another to abnormal risk…by engaging in an exceptionally dangerous industrial activity, shall be liable where the danger he has created materializes”.

5. Yes – art. 2143 (1)…two years from time of …damage; art. 2143 (2)…the period set by the penal code for criminal acts.

6. No limitations

7. n/a

8. Yes – Art. 2066 – No liability shall be incurred where the damage is due to the victim’s fault.

9. Yes, the Bamako Convention 

Questionnaire No. 2 – Ratification

1. Yes, we have ratified both instruments

a) The sectoral agency that has mandates over the matter

b) yes
c) All the entities that have a stake over the matter

d) Council of Peoples Representatives (parliament)

2. Once it is ratified by the parliament, it becomes an integral part of the law of the country. But detailed implementing law will be prepared by the most pertinent agency.

a) Capacity to research into the areas covered by the protocol and analyse the advantages to the country.

b) Reviewing into existing legal and institutional structures and filling gaps, lack of info (text of the protocol and supporting documents)

3. Trainings; development of information sharing mechanisms

4. The protocol is ratified by our country

Questionnaire No. 3 – Financial Limits and Insurance

1. No we don’t have any difficulty in it.

2. It all depends upon the results of a research when developing an implementing legislation. Otherwise the minimum limit specified under the protocol will be respected.

3. It will be a good opportunity for insurance companies. They might be attracted by the market opportunity that will be created. (ie. We don’t create the companies, the demand creates them). Scandinavian countries have interest to cover costs incurred during Transboundary Movement of HWs.

4. Yes we have. It is only that they have very limited capacity. But they are attracted by the business

5. Expanding the Basel emergency Trust Fund and employing a subrogation mechanism to reclaim the amount covered.

THE GAMBIA

Questionnaire No. 1 - Civil Liability

1. The generator (if he/she is outside the Country, his/her agent in The Gambia would be liable), the owner, the carrier, the disposer and any other party to the transaction.

All of the aforesaid parties, owe members of the Gambian public, a “duty of care” in the Law of Tort/Civil Law.
2. All of these damages, are covered in the ENVIRONMENTAL PROTECTION (PREVENTION OF DUMPING) ACT.
3. NATIONAL COURTS

4. STRICT

5. NO

6. The Maximum financial limit to the liability according to section 5 (1) of the aforesaid Act is a fine not exceeding 500 Dalasis (the present exchange rate is 30 Gambian Dalasis to 1 US Dollar).

7. NO

8. YES

9. 10

Questionnaire No. 2 – Ratification

1. n/a

2. 

e) The National Assembly, through the appropriate Secretary of State/Minister, who would present it for debate and ratification.

f) YES

g) Interested parties i.e. parties who would be directly affected by the International Agreements.

h) The national assembly

2. Publication in the National Gazette.

a) Capacity to implement

b) Conflict with existing national laws

3. By Technical Assistance from the Secretariat of the Basel Convention in Switzerland and other appropriate International, Regional and sub-Regional Environmental Organizations.
4. To lobby the appropriate international authorities, to include favourable terms into the provisions of the protocol.

Questionnaire No. 3 – Financial Limits and Insurance

1. The Gambia like many other developing Countries have difficulties with the minimum limits of liability because this may well lead to under compensation for the damage done.  It would be favourable, if there is no minimum limit of liability and no maximum limit of liability.  It should be left open and compensation should be computed, on the basis of the damage done.

2. (See n. 1)

3. NO - NO

4. I am not certain

5. None

KENYA

Questionnaire No. 1 - Civil Liability

1. Carrier, owner (importer) exporter in case of transit goods.

2. Personal injury, damage to property and Environment.

3. National Environment Management Authority (NEMA), National Courts and Insurance Agencies.

4. Fault Based

5. Reports within 12 hrs to NEMA otherwise no time limit

6. No. Depends on damage and insurance cover

7. Yes. Temporary liability cover

8. Quantifying the damage

9. No.  But plans are under way.

Questionnaire No. 2 - Ratification

1. Yes, domestic ones

a) NEMA by submitting a national paper to the Minister for Environment

b) Once cabinet approves, the Ministry of Foreign Affairs completes ratification process

c) Domestic process ensures Attorney guides the process

d) Ministry of Foreign Affairs and International Cooperation

2. Yes, Formulation of a Subsidiary Legislation

a) Capacity to implement

b) Implementation for transit goods

3. Greater enforcement of Environmental Management and Coordination Act (EMCA, 1999) Building capacity at Ports of Entry.

4. None.

Questionnaire No. 3 – Financial Limits and Insurance

1. Kenya has not applied.

2. Not yet. 

3. Insurance, Deposits and bonds

4. The regulations on this matter are just being finalised

5. Estimates could be made of likely events and accidents and thereby develop guidelines.

MAURITIUS

Questionnaire No. 1 - Civil Liability
1. Legislation
Mauritius has established a two tier legislative structure, this consists of the Environment Protection Act 2002 (the ‘EPA ’) and a set of Regulations, the most relevant of which is the Environment Protection (Standards for Hazardous Wastes) Regulations 2001. The definition of hazardous wastes under the above-mentioned Regulations is in line with the Basel definition of hazardous wastes. In a nutshell, the Regulations deals inter alia, with the storage, disposal, the importation and exportation of hazardous wastes. 

It is apposite to note that the Environment Protection Act 2002 contains specific provisions dealing with the liability for spill. The term ‘spill’ is broadly defined as ‘ a discharge of a pollutant into the environment from or out of a structure, vehicle, vessel, craft or other container, which  –

(a) is abnormal having regards to all the circumstances of the discharge; and

(b) poses a serious threat to the environment.

Pollutant has accordingly been defined and is wide enough to encompass hazardous wastes.

Liable Persons

The Environment Protection Act 2002 provides that any person affected in any way by a spill shall have a right to damages from the owner of the pollutant.  It further provides that-

(a) The owner of a pollutant shall be presumed to be liable for any damages caused by the spill;

(b) The owner of a pollutant which is spilled shall always be deemed to be the guardian of the pollutant;

(c) A pollutant shall always be deemed to be in the custody of the owner of the pollutant.

It has to be highlighted that the burden of proving that the damage was not caused by the spilled pollutant shall always rest on the owner of the pollutant. Hence, an owner has a difficult burden to discharge.

In case there are several owners of a pollutant, the action may be directed against all or anyone of them. The owner includes an individual or any legal entity

Exemptions
The owner may be exonerated from compensating the victims if the damage was a ‘force majeure’ or if it occurred due to the exclusive fault of the victims.

Who can claim damages under the EPA

The persons entitled to claim damages are the victims of the accident. Where, damage is caused by a spill to the environment, or to any property, object or thing which is not subject of private ownership, the Attorney General may claim damages against the owner of the pollutant.

The costs and expenses incurred by the government for any clean up or removal operation shall be deemed to be civil debts owed by the owner of the pollutant to the government of Mauritius.

2. The heads of damages are as follows-

(a) Loss of life;

(b) Damage to property;

(c) Damage to the environment;

(d) Personal injury;

Any other prejudice resulting from the accident.
3. The District or Intermediate Court has the jurisdiction to try and enforce offences under the environmental law and may impose any penalty and exercise all the ancillary powers provided under any enactment.

4. Mauritius has adopted neither the fault based nor strict liability principle but has opted for a third class of liability, the ‘presumption of liability’.

Our law of torts is embodied in the Civil Code. Article 1384 of the Civil Code governs the presumption of liability and it provides that a person will be held liable for any damage caused by anything over which such person has control (garde de la chose). The concept of ‘la garde’ is linked to the power of use, direction and control (usage, direction, controle). The victim is not required to prove any fault or negligence, but is required to demonstrate a causal link between the damage and the thing causing the damage. 

The owner of the pollutant is deemed to have control of the pollutant unless he can demonstrate that such control has been transferred to another person. Furthermore, the owner can avoid liability for compensating victims only if the person who has generated the pollution can be identified.

5. The right for damages provided in the Civil Code may be distinguished by prescription, if the victim does not exercise his rights within 10 years from the time the victim becomes aware of the damage.

6. No financial limits in respect to liability exist under our domestic law.

7. Our law contains no provision for insurance coverage in respect to liability for spill.

8. No gaps have so far been identified in our environment law in relation to liability

9. No

Questionnaire No. 2 – Ratification

1. Not yet

a) The focal point for the Convention in Mauritius, the Ministry of Environment & NDU, would initiate the ratification process. Consultation would be held between the Ministry of Environment & NDU and the Attorney General’s Office to ascertain conformity with national legislation. The procedure would then involve a policy decision by the Honourable Minister of Environment on the potential advantages for Mauritius in ratifying the Protocol.

b) No. The entity that would take the leading role during the entirety of the ratification process would be the Ministry of Foreign Affairs, International Trade & Regional Cooperation (MFA).

c) The text of the Convention together with an explanatory memorandum outlining the main features would be communicated to the MFA, which would liase with the National Assembly for inclusion in the Assembly’s Agenda. A period of 21 days will be accorded to the National Assembly for scrutiny.

d) A motion will then be presented by the MFA in Parliament, which takes the final decision. The MFA would then make the arrangements for the ratification of the Protocol.

2. An international instrument may enter into force immediately, but concrete implementation usually takes more time as it would involve the promulgation of appropriate regulations, adequate training of relevant personnel, enforcement issues, etc.

a) Lack of capacity in terms of number of staff, know-how/expertise, access to information (e.g. to the Basel Convention Technical Cooperation Trust Fund), communication tools, detection methods, availability of emergency response equipment, and timeliness of decision-making, etc, to effectively implement provisions embodied in the Protocol is discouraging Mauritius to ratify the Protocol.

b) Legal obstacles could be the financial limits on the amount a liable person is required to pay. The presumption of liability principle is always unlimited.
Insurance coverage and obligation on the State to verify insurance coverage are policy issues. Insurance companies may be reluctant to provide insurance, bonds or other guarantees.
3. The problems that are not enabling the ratification of the Protocol could be addressed through a concerted approach. Most of the difficulties, concerns and obstacles are common to many States. It would therefore be more efficient to find common solutions. It is believed that the Basel Convention Regional Centres have a crucial role to play in the effective implementation of the Basel Convention as well as to encourage African States to ratify the Protocol on Liability with regard to capacity building and transfer of technology. The idea of the setting up of a regional Emergency Response Centre, under the BCRC, could be one of the ways to promote ratification. A tracking system (e.g. using satellite) would be beneficial in attending promptly to accidents involving hazardous wastes.

4. Encourage signatory Parties to ratify the Protocol so that other Member States are convinced that the Protocol is entering into force shortly and would thus be of concrete benefit to them. The SBC could assist Parties to the Protocol in domesticating the provisions of the Protocol into national legislation, e.g. through expert advice, model legislation/regulation, workshops, etc.

Questionnaire No. 3 – Financial Limits and Insurance

1. Cannot reply to this question because difficulty is being encountered in interpreting this Annex B.

2. Same as 1 above.

3. No to both.

4. No

5. No

MOZAMBIQUE

Questionnaire No. 1 - Civil Liability

1. The Carrier

2. Damage to the Environment

3. National Courts/general attorney

4. Strict liability, art. 26 of the Environmental Law

5. No

6. Yes. It’s a common practice that during the agreement with the insurance company to have a line that refers to a maximum limit, in case of damage the maximum limit is the ensured capital and the limit is analysed case by case.

7. No

8. n/a

9. No

Questionnaire No. 2 – Ratification

1. Yes, the instruments is being analysed at a technical level by the relevant institutions

a) The Ministry for Coordination of environmental Affairs, by submitting the proposal of ratification to the cabinet, in coordination with the ministry of foreign affairs.

b) Yes

c) As referred above, the Ministry of foreign affairs

d) The parliament

2. The publication in official gazette and if necessary the adoption a legislation for the implementation

a) n/a

b) n/a

3. n/a

4. n/a

Questionnaire No. 3 – Financial Limits and Insurance

N/A

SEYCHELLES

Questionnaire No. 1 - Civil Liability

N/A

Questionnaire No. 2 - Ratification

1. No

a) The Ministry of Environment and Natural Resources by organising meeting to sensitise the population and in consultation with all stakeholders.

b) Yes

c) The Ministry of Foreign Affairs and the cabinet of Minister

d) The Parliament

2. No

a) Capacity to implement

b) n/a

3. By foreign assistance

4. Assistance in term of capacity building

Questionnaire No. 3 – Financial Limits and Insurance

1. No

2. No

3. Yes

4. No 

5. No

 TANZANIA

Questionnaire No. 1 - Civil Liability

1. It depends whose at that moment of accident own the cargo. During transportation the carrier is liable while during disposal of the waste the disposer is liable.

2. Loss of life and damage to property.

3. Insurance companies, national courts and regulatory agencies regulating health and safety

4. Both strict and fault liability are applicable

5. Yes, there are limits to the liability depending on the nature of accident.

6. Yes, there is a limit for compensation, this depend on the type and extent of damage.

7. NO, the current scenario is that the private companies, which are involved in exporting or importing hazardous wastes, apply permit to the Commission for Insurance Department,
 Ministry of Foreign Affairs to secure International insurance company 

Other similar legislation in place include:-

The Workman’s Compensation Ordinance Cap 263

This Ordinance was enacted to compensate employees who suffer injury while in the course of employment and the occupational diseases. The party subject to compensation is a “workman,” other people outside this category claim their compensation through other forum. The term workman means any person who entered into or works under a contract of service or apprenticeship with an employer whether by way of manual labour or otherwise,
 whether by the contract is express or implied is oral or in writing, whether remuneration is calculated by time or by work done. There are exceptions upon application of the ordinance, it includes; 

Casual employee whose employment is of casual in nature that is whose engagement provides for his payment at the end of each day who is engaged for a longer period than 24 hrs a time.

Family member in dwelling house; a member(s) of employer’s family dwelling in the employers, which is within the working parameters. This was intended to avoid enriching the employee twice.

If in any employment personal injury by accident arising out of and in the course due of employment is caused to a workman, his employers shall be liable to pay compensation in accordance with provisions of the Ordinance provided that one has suffered an injury for a period of more than three consecutive days, or injury not attributable to the serious and wilful misconduct of that workman.
Merchant Shipping Act of 2003 – Marine Safety:  This legislation has provision for prevention of collision at sea, the safety of navigation and life at sea, the regulation of road lines, the carriage of bulk and dangerous cargos, unsafe ships.

8. Tanzania has no specific legislation, which addresses issues of liability and compensation for damages resulting from transportation and disposal of hazardous waste. However, there are several statutes enacted for purposes of addressing some kind of management in respect of hazardous waste, i.e. transportation   and disposal, there are those pieces of legislation which are enacted to compensate for damage caused by injury generally. This is a serious weakness in the legal regime.

9. No

Questionnaire No. 2 - Ratification
1. Yes, we have made initial consultations with appropriate stakeholders on the subject matter through the national stakeholder workshop, which was held in Dar es Salaam on 30th October 2003. The opinions of the stakeholders are not positive to the ratification of the protocol due to the number of issues, which needs to be resolved first– the minimum limits of the liability, the capacity of local insurance companies and absence of domestic laws in relation to risk management of hazardous wastes. 

a) The institution or stakeholder which has legal mandate on the subject matter initiate the process of ratification by making formal consultation with appropriate stakeholders such as government institutions and private sectors by seeking their opinions on the subject. A cabinet paper is prepared by the institution.

b) Yes, however the opinions of principal stakeholders will be considered during the ratification process.

c) This depend on the issue and subject matter, but in most cases the sectoral ministries, government institutions, private sectors and non-governmental organizations must be consulted before the ratification can take place.

d) It depends on the issue: It can be the Cabinet or the Parliament and then endorsed by president

2. No

a) Private insurance sector in the country are not ready to take up risk of hazardous wastes. The importers and exporters of hazardous wastes in the country normally insurer their business by using international insurance companies, which has the capacity to take care of the risk of hazardous wastes.

b) The current domestic laws are not ready to take up this protocol. In most cases these laws are very general and not specific to hazardous waste per se. Moreover there is no appropriate compensation regime made in these laws.

· There is a need to upgrade and improve the domestic laws

· Sensitise key stakeholder including private insurance company in the country to take up risk of hazardous wastes and other wastes.

· Harmonise the regional and sub-regional legislation on hazardous management

· The SBC could support the sub-regions and country level to upgrade its domestic laws on management of hazardous waste and taking risk assessment

· Support the capacity building for private insurance companies on risk management of hazardous wastes

· SBC could support awareness raising programmes to key stakeholders.

Questionnaire No. 3 – Financial Limits and Insurance

· Yes, the financial limits set in the protocol seemed to be too high for our local insurance companies to meet. Majority of our domestic laws are silent in this issue of compensation for damage resulting from transboundary movement of Hazardous Wastes and their Disposal of wastes. And hence there are no financial limits, which have been set for this. 

· On other hand it is also true that the financial limits set in the protocol may not be enough to compensate the restoration of damaged environment, which resulted from transboundary movement of hazardous waste or compensate the communities which has been affected by the transboundary movement of hazardous wastes

· The question is not setting high financial limits than the ones in the protocol, but rather whether will there be a local private companies which will be able to accommodate this financial limits proposed in the protocol?

· The local insurance companies are not ready to take risk of dangerous goods or hazardous wastes

1. The current scenario is that the private companies, which are involved in exporting or importing of hazardous wastes to the country, apply permit to the Commission for Insurance Department, Ministry of Foreign Affairs to secure International insurance company.

2. Yes, local private insurance companies are not capable to insure risk of dangerous goods or hazardous wastes during transportation or disposal. Normally the private companies, which are involved in exporting or importing of hazardous wastes to the country, consult the Commission for Insurance Department, Ministry of Foreign Affairs to secure International insurance company.

3. If local private insurance sector cannot cover the liability of damage of transboundary of hazardous goods, then the international insurance companies could be sought but guided by the respective international laws and the domestic laws. 

UGANDA

Questionnaire No. 1 - Civil Liability

1. Owner /generator of waste is liable. Transporter is liable up to 500 USD for third party accidents causing injury to the person

2. All the understated damage actions are covered under common law and some are under statute law

· Damage to the environment

· Personal injury

· Damage to property

· Loss of life

3. Depends on the type of action being sought.

· For environmental damage- environmental regulatory authorities and courts of law.

· For criminal offences against the person and property - police and courts of law.

· For torts (negligence etc) courts of law.
4. For civil actions it is fault based. For criminal actions it is strict liability.

5. For civil actions (section 4(1) of the Limitation Act) actions based on tort against a private person must be brought within three years from the date of cause of action. There are no limitations for criminal actions

6. There are financial limits as regards motor vehicle insurance of maximum of 500 USD for third parties (per person) and limited to an aggregate of 5000USD. Most of the liability is between insurance company and the insured.

7. No, since it is not covered under law in Uganda

8. In third party motor insurance liability is very limited. There is no liability other than under common law for loss of property or injury to life

9. No

Questionnaire No. 2 – Ratification

2. No

3. THE LAW AND PRACTICE IN UGANDA:
Art. 123 (1)  the President or a person authorised by the President may make treaties, conventions, agreements or other arrangements between Uganda and any other country or between Uganda and any international organisation or body in respect of any matter.

Ratification of Treaties Act Cap 204: lays down the procedure to be followed in ratifying a treaty by the Government of Uganda. Section 2: All treaties shall be ratified by cabinet. The exception are treaties that relate to armistice, neutrality or peace or those that require amendment of the Constitution which must be ratified by Parliament by resolution.

Under section 3, the Minister responsible for Foreign Affairs signs, seals and deposits the instrument of ratification.

The ratified treaty is thereafter (as soon as possible) laid before Parliament.
· The lead ministry/agency responsible for the matter requiring ratification. In this case, NEMA prepares the draft Cabinet paper.

·   NEMA forwards the Cabinet paper to the Minister of Water, Lands and Environment for approval and onward presentation to Cabinet.  

· The Minister presents the Cabinet paper to Cabinet for approval.  

· Cabinet authorises the Minister of Foreign Affairs to ratify the Protocol.

· Minister of Foreign Affairs signs, seals and deposits the instrument of ratification with the treaty depository and also the national depository of treaties
· All Cabinet papers have to be accompanied by a Certificate of Approval (or no objection) from the Minister of Finance and Economic Planning stating that (i) there are no financial implications or (ii) that there are sufficient funds to meet the obligation contained in the Cabinet paper.

a) Yes it would retain the role in collaboration with the Ministry of Foreign Affairs.
· Insurance Commission of Uganda and Insurance Association 

· Ministry of Justice and Constitutional Affairs

· Ministry of Finance, Planning and Economic Development

· Ministry of Works, Housing and Communication 

· Ministry of Gender, Labour and Social Development

· The Uganda Revenue Authority

· NGOs and Civil Society Organisations 

· Private Sector represented by the Uganda Manufacturers Association and Private Sector Foundation

b) The Cabinet
4. Yes. Where the treaty is not self executing national legislation may be required to give it a force of law.  In other cases, policy or action plans may be required.
· Awareness and availability of information

· Capacity (technical and financial) among the concerned institutions.

a) None

5. Creation of awareness and provision of information and capacity to stakeholders

6. Hold a number of awareness meetings/ workshops and provide sufficient information on the subject matter to enable stakeholders and decision makers make informed decisions

Questionnaire No. 3 – Financial Limits and Insurance

1. No. Uganda would not have difficulties in the minimum limits
2. No.

· The insurance solution available for Uganda for paragraph 2 of annex B is re-insurance as most of the insurance companies do not have capacity to handle large insurance covers.

· Uganda banks can also issue bank guarantees to an unlimited amounts.
· Under the National Environment Act, environmental performance bonds can be issued by NEMA to an owner or operator of an activity that is likely to cause environmental damage, a refundable performance bond (this relates to damage to the environment).
3. No. because of absence of financial capacity to carry out the exercise.
· Yes. Activate the performance bonds to include liability and compensation aspects for loss of property, life and others.

· More regulation on control of entry into the country of hazardous wastes

· Prevent entry and therefore limiting liability.
· Exporting country should take liability of damage on behalf of their nationals.
ZIMBABWE

Questionnaire No. 1 - Civil Liability

1. The movement of hazardous wastes within Zimbabwe from both internal and external sources, is governed by the Environmental Management Act (chapter 20:27). This Act is fairly new and has been in operation in its present form since March 2003. This Act applies to wastes once they are in the territory of Zimbabwe. Section 73 (Prohibition of discharge of hazardous substances, chemicals and materials or oil into the environment) of the Act places liability on the owner of the transport conveyance from which the conveyance is discharged.

2. Section 73(2) of the Act covers damage to the environment and costs incurred by third parties in the form of reparation, restoration, restitution and compensation.

3. The environmental Management Agency established under section 9 of the Act is the responsible Agency for enforcing liability in Zimbabwe.

4. The nature of the liability in Zimbabwe is strict in light of the provisions of section(s) 71-73 of the Act (see attachment 1).

5. No time limits are provided for under the Act.

6. The Act does not provide minimum or maximum limits to the liability in respect of claims by third parties. The Act allows the courts to determine the quantum of damages in respect of delictual claims for damages caused by a discharge of hazardous wastes. This is in accordance with the provisions of section 73 (2) (b).

7. The Act does not specifically provide for insurance as stated in the Protocol. However, section 73 (3) (c) vests powers in the Environmental Management Agency’s Board to issue direction to the person responsible for a discharge of hazardous wastes. This provision is broad enough to allow the Board the leeway to direct that insurance be taken during such period.

8. No gaps have been identified largely due to the fact that the Act is broad in scope and therefore may be applied in a manner which ensures that accidents are properly covered.

9. No. Zimbabwe does not have any such regional or bilateral agreements on this matter. Zimbabwe applies the provisions of the Basel Convention 1989 and the Bamako Convention should such an incident occur involving the movement of wastes.

Questionnaire No. 2 - Ratification
1. Zimbabwe is in the process of acceding to the Basel Convention and once that process is complete then the Protocol on liability which has already been considered with a view to ratifying it will be considered.

a) The implementing Ministry initiates the process through conducting research into the articles of any international instrument and consulting all relevant stakeholders especially within government. The findings of the research and the outcome of the stakeholder consultations form the basis of the decision which is taken by the implementing Ministry. The implementing Ministry then prepares papers justifying their position to the Attorney-General’s Office in the Ministry of Justice.

b) The implementing Ministry retains the leading role in guiding the instrument during the entire ratification process.

c) Entities which assist in implementing are also consulted before ratification can take place.

d) At Ministerial policy level the implementing Ministry takes the final decision on whether or not a particular international law instrument is ratified. The ratification and accession papers are prepared by the Attorney-General’s office. The implementing Ministry places them before Parliament for consideration. Parliament debates the clauses of the international instruments before making a final decision on ratification.

2. Following ratification by Parliament in accordance with Section 111 (B) of the Zimbabwean Constitution, the provisions of all international treaties are domesticated through putting in place an act of Parliament. The specific provisions of Section 111B subsection (1) reads as follows:

“Except as otherwise provided by this Constitution or by or under an Act of Parliament, any convention, treaty or agreement acceded to concluded or executed by or under the authority of the President with one or more foreign states or governments or international organizations (…) a. Shall be subject to approval by the Parliaments; and b. shall not form part of the law of Zimbabwe unless it has been incorporated into the law by or under an Act of Parliament”. 

This means that domestic law and international law instruments provisions even when ratified remain separate legal regimes. Provisions of international instruments can only be accessed when ratification and domestication processes are complete. Zimbabwe therefore follows a dualistic approach to incorporation of international instruments into its domestic legal system. The instruments of international law do not become part of Zimbabwean law upon ratification.

3. Zimbabwe has not identified any problems in relation to ratification of the protocol at both practical and legal levels.

4. However, the Ministry of Environment and Tourism will this month join the Inter-ministerial Committee on Human Rights and International and Humanitarian Law, a body comprising 14 other government departments and Ministries. The responsibilities of this body include inter-alia raising awareness on human rights issues, advising government on human rights issues, co-ordinating government’s efforts on human rights activities. It would be an opportune period for the Basel Secretariat to assist Zimbabwe through funding capacity building workshops for the inter-Ministerial Committee on Human Rights and International Humanitarian Law on the Basel Convention and Liability and Compensation Protocol. Such kind of training if it materialises would raise more awareness and conscientisation on the Basel Convention and the liability and Compensation Protocol and give the implementation process a human rights based approach which is a renowned developmental approach the world over. 

Questionnaire No. 3 – Financial Limits and Insurance

1. Zimbabwe does not envisage any difficulties with the minimum limits of liability but would prefer higher minimum levels to discourage the transboundary movement of hazardous wastes.

2. Only as a way of discouraging the arbitrary movement of the hazardous wastes across international boundaries.

3. Yes, there are insurance solutions available. Full comprehensive risk insurance can be taken out on the means of conveyance and the goods being transported. Where the insurance option in inadequate the provisions of the Environmental Management Act may still be invoked in respect of strict liability.

4. Consultations are ongoing as the Environmental Management Act is a relatively new enactment.

5. The State from which a transporter of wastes carries the waste form or the owner of the waste is registered should be compelled to guarantee compensation by itself in the event that its national is unable to adequately meet the costs which may result from any claims for liability.

� Cap 263 section 2(1) 
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