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Questionnaire No. 1

Civil Liability

Introduction

The transboundary movements of hazardous wastes and their disposal are regulated by the Act No. 185/2001 Coll., on wastes (as amended). The Act is based on the following documents:

· Council Regulation (EEC) No 259/93 on the supervision and control of shipments of waste within, into and out of the European Community (as amended) and international ;

· Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal (Basel, 1989) and 

· Decision of the Council of 30 March 1992concerning the control of transboundary movements of wastes destined for recovery operations C(92)39 FINAL 
. 

Civil liability is governed by the Act 40/1964 Coll., Civil Code (as amended).  The Civil Code (CC) imposes on any person obligation to behave in such a way so as not to cause injury, damage to property, nature and environment. It covers:

a) general liability for damage (Section 42 and 420a of the CC) and 

b) special liability for damage (Sections 421-437 of CC).

In connection with transboundary movements of hazardous wastes the most relevant type of liability (included in the group under b/) are liability for damage caused by operation of transport means and liability for damage caused by highly hazardous operation. 

1. In the case of an accident in your country during a transboundary movement of hazardous wastes, who will be liable for the damage caused according to domestic law: the generator (even if the generator is outside the country) / the owner / the carrier / the disposer / any other party to the transaction?

Person responsible for damage is the generator of damage that is natural or legal persons carrying out transboundary transport of wastes. In this case the following types of liability may be implemented:

· general liability for damage (Section 420 of the CC),  

· liability for damage caused by operational activity (Section 420a of the CC), 

· liability for damage caused by operational of  transport means (Sections 427-431 of the CC) and/or

· liability for damage caused by extremely hazardous operation (Section 432 of the CC).

Damage caused by operational activity under the Section 420a, par. 2 of the CC is regarded as damage caused by 

- Activity of operational character or by things used for the operation,

- Physical, chemical and /or biological effects of operation on environment,

- Activities which are carried out in compliance with law and through which damage to third person`s real estate was caused or the use of such real estate was substantially aggravated or was made impossible.

Persons liable for damage caused by special character of operation of transport means under Section 427 of the CC are both physical and natural persons that operate the transport. Operator of motor vehicle, motor vessel and operator of aircraft are liable as well (Section 427, par. 2 of the CC). A person who uses transport means without knowledge or against will of an operator, she/he is liable, not the operator. In case operator makes possible such use (misuse) of his transport means by his own negligence, then  the operator shares liability with the person that “misused” the transport means (§ 430 par. 1 of the CC).

2. What types of damage are covered in your domestic law: personal injury / loss of life / damage to property / damage to the environment / any other?

The types of damage covered by the CC are: damage to property and damage to health. Damage to environment is covered by the CC only in case that damage to property was occurred at the same time. Operator of transport means is liable for damage to health and to things (Section 429 of the CC).

Environmental liability is governed by the Act No. 17/1992 Coll., on environment (as amended). However, the provision on environmental liability (Section 27 of the Act) is not applicable, because necessary laws specifying e.g. the method of calculating environmental damage and other details have not been issued so far.
 
3. Which is the relevant agency for the enforcement of liability in your country: national courts / regulatory agencies regulating health and safety and/or environmental matters / any other?

Bodies responsible for liability enforcement in the Czech Republic are relevant (regional and district) courts.

4. What would be the nature of the liability in your country: strict / fault based?

General liability under the CC (Section 420) is fault based liability. A person can be liberated from liability in case he/she proves that damage was not caused by her/his fault.

Liability for damage caused by operational activity (Section 420a of the CC), damage caused by operation of transport means (Sections 427-431 of the CC) and/or for damage caused by extremely hazardous operation (Section 432 of the CC) is strict liability, although not in terms of absolute liability. Under certain conditions specified by the CC she/he can be liberated from the liability.

In case of liability for damage caused by operational activity or for damage caused by extremely hazardous operation a person is liable unless she/he proves that damage was caused by irresistible (unavoidable) event which does not originate from the operation or from behaviour of the damaged (person) (Section 420a par. 3 of the CC). Person cannot liberate himself from liability for damage caused by transport means operation (Sections 427-431 of the CC) if damage was caused by circumstances originating from the operation (of transport means). In other cases she/he is liable unless she/he proves that it was not possible to prevent the damage even if he had made every possible effort that can be required.

5. Are there any time limits to the liability?

Claim for compensations (damages) under the CC is admissible if brought within two years from the date the damaged person knew of the damage and of the person responsible for the damage. The latest possible term for bringing this claim is three yeas from the date when the event/incident which lead to damage, occurred and in case of damage caused by intentional fault the claim can be brought within than 10 years after the event/incident occurred (§ 106 of the CC).

6. Are there any minimum or maximum financial limits to the liability? 

The CC does not specify both the minimum and maximum limits for liability for damage. Under the CC (Section 442) real damage and loss of profit (income) are paid. Damage is compensated in monetary form or through measures of reinstatement if it is possible and useful to do so (Section 442 par. 2 of the CC). 

The Court has power to reduce the damages with reference to special situation. In such case the Court takes into account different circumstances, e.g. the way the damage was caused as well as personal and property conditions of both the natural person that caused the damage and the damaged person. Reduction of damages is not admissible in case of damage caused by intention.

7. Is there any existing insurance coverage in respect of any or all of the incidents and/or damage contemplated by the Protocol? 

Under the Act No. 185/2001 Coll., on wastes, a financial guarantee (pursuant to the relevant EC legislation
) must be provided or the corresponding insurance pursuant to that legislation must be documented prior to commencement of the transboundary shipment of waste. If the Ministry has a justified doubt as to whether the provided financial guarantee or insurance is adequate in accordance with the relevant EC law, it shall stipulate the amount and type of financial guarantee or specify the type of insurance and the insured amount for this purpose. 

8. Have you identified any gaps in your liability legislation that could lead to cases where damage caused by accidents remain uncovered?

Damage to environment can be quantified only through damage to things (eg. to buildings, vegetation or to land). When quantifying damage to things price at the time of damage occurrence is important (Section 443 of the CC). Certain type of damage to environment responding mainly to damage concerning the non-productive functions of environment (eg. impairing land-bearing capacity, loss of biodiversity etc.) cannot be proved as damage to thing and the CC does not cover compensations for this type of damage.

Deficiency of current legislation is to be solved in connection with transposition of the Directive 2004/35/CE on environmental liability with regard to the prevention and remedying of environmental damage into the Czech law.

9. Has your country entered into any regional or bilateral agreements regarding liability in connection with accidents during a transboundary movement of hazardous wastes? If so, please provide information. 
In 1986, the Czech Republic accessed to the European Agreement concerning the International Carriage of Dangerous Goods by Road (ADR) (Geneva, 1957).

� Revised version C(2001)107/FINAL


� The definition of environmental damage as defined in the Act 17/1992 “The loss or impairment caused by damaging their components of the natural functions of ecosystems or disturbing their internal relations and process as a result of human activities”.


� Council Regulation (EEC) No 259/93 on the supervision and control of shipments of waste within, into and out of the European Community (as amended) and international


� Published in the Decree of MFA 64/1987 
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