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Questionnaire No. 1

Civil Liability

1. In the case of an accident in your country during a transboundary movement of hazardous wastes, who will be liable for damage caused according to domestic law: the generator (even if the generator is outside the country) / the owner/ the carrier / the disposer / any other party to the transaction?


In accordance with the Law on Transportation of Hazardous Substances (“Off. Gazette SFRY”, No.27/90 and 45/90) and Governmental Degree on Transportation of  Hazardous Substances in Road and Railway (“Off. Herald RS”, No 53/02), the holder of the title or owner shall ensure hazardous substances/hazardous wastes against damages inflicted on third persons due to death, personal injury or impaired health, damage or destruction of poverty or environmental pollution during transportation of hazardous substances, including hazardous wastes.

2. What types of damage are covered in your domestic law: personal injury / loss of life / damage to property / damage to the environment / any other?

Question of a legal nature regarding damage resulting from transboundary movement of hazardous wastes are covered by various regulations (federal and republican), they are of a general and predominantly technical or security nature. Compensation of types of damages such as: death, personal injury or impaired health, damage or destruction of poverty or environmental pollution is regulated by Federal Law on Obligations (1978) on the general basis and applied  in both republics such as:

· General rules on Hazardous Substances, 

· General rules on Contracts on Transportation, 

· Contracts of Insurance, 

and specific laws and regulations (federal and republican) in environmental protection, financial (insurance) and  transport sectors, such as:

Environmental Protection 

· Law on Environmental Protection - Serbia (2004)

· Law on Environment - Montenegro (1996)

· Federal Law on Transportation of Hazardous Substances (1990)

· Federal Rule Books for the necessary documentation to be submitted together with the request for the issuance of a permit for the import, export and transit of the waste (1999)
· Governmental Degree on Transportation of  Hazardous Substances in Road and Railway of Serbia (2002)
Financial services

· Federal Law on Personal and Property Insurance (1996)

· Law on Insurance of Serbia (2004)

· Law on Banks and other Financial Organizations (1993), Law on National Bank of Serbia (2003)  

· Govermental Degree on Personal and Property Insurance of Montenegro (2000)

Transport Services

Internal Waterways Transport   

· Federal Law on Maritime and Internal Shipping (1998)

· Federal Law on Internal Shipping  (1990)

Air Transport Services 

· Federal Law on Air Traffic (1998)

· Federal Law on Contracts  and Torts and Basic Property Relations in Air Traffic (1998) 

Rail Transport Services

· Federal Law on Safety of Railway Transport (1998) 

· Federal Law on Contracts in Rail Traffics(1995)

· Law on Railway of Serbia (2005)

Road Transport Services  

· Federal Law on International Road Transport (1998) 

· Federal Law on Contracts in Road Transport (1995)

3. Which is the relevant agency for the enforcement of liability in your country: national courts / regulatory agencies regulating health and safety and / or environmental matters / any other?

The relevant agencies for the enforcement of liability are the following:  

· Ministry for Environmental Protection (responsible for transboundary movement of hazardous wastes according to BC provisions / Focal Point and Competent Authority for issuing permits for export, import and transit of hazardous wastes) 

· Ministry for Finance (responsible for financial instruments i.e. insurance)

· Ministry for Capital Investments (responsible for transport services)

· Ministry for Internal Affairs (responsible for safety transport of hazardous substances) 

· National Bank (responsible for licensing and supervision on legal and other insurance entities)

· Agency for Insurance Services (joint company responsible for assessment of risk and damage, intellectual and technical services)

· National Guarantee Fund (compensation of damage when responsible person is unknown, damage inflicted on third persons by motor vehicles, aircrafts and others when the  contract on insurance is not concluded)  

· Insurance companies, mutual insurance companies and insurance broker/agents services  

4. What would be the nature of the liability in your country: strict / fault based?

For any damage resulting from objects or hazardous activities which increase the risk of damage to the environment, liability exists regardless of fault. It follows from thus provision that for damages caused by an accident endangering the environment, the perpetrators are held liable according to the principle of objective liability (Article 154 of the Law on Obligations).

5. Are there any time limits to the liability?

Time limits to the liability are different in both republics according to federal Law on Obligation (applied in both republics) and specific time limits established by the Law on Environmental Protection (Serbia) and liability provisions and obligatory insuranse by the Law on Environment (Montenegro).

In the Republic of Serbia claims for compensation of damages expire three years from the day the claimant learns of the damage and who caused it. In any event such claims expire 20 years for the day the damage was inflected.  To the issues regarding liability for damage to the environment which has not been particularly regulated by this Law, general rules of the Law on obligations shall be applied (Art. 107. and 108. of the Law on Environmental Protection).
In the Republic of Montenegro claims for compensation of damages expire three years from the day the claimant learns of the damage and who caused it. In any event such claims expire five years for the day the damage was inflected (Article 376. of the Law on Obligations). 

Claims of contractor of insurance or the third party from contract on life insurance expire after five years and for other contracts on insurance after three years as of the first day following the expiry of the calendar year in which the claim was made. In any event such claims expire ten years for life insurance and five years for other types of insurance as of the first day following the expiry of the calendar year in which the claim was made (Article 380. of the Law on Obligations).

6. Are there any minimum or maximum limits liability?

In the case of insurance against liability, the insurer is liable for damage resulting from the insured event only of the third damaged person claims compensation for such damage. In the event of insurance against liability the damaged, the damaged person may claim compensation for damage suffered as a result of the even for which the insured is liable, directly from the insurer but only up to the sum of the insurer’s obligation (Art. 940 and 941. of the Law on Obligations). 

According to the Law on Personal and Property Insurance scale of minimum limits liability is various depending on type of transport and damage to be inflicted to third parties during the transport:

· material and non material damage  in one insured incident  for motor vehicles against damages inflicted on third persons - 200.000 $ and  for other vehicles – 100.000 $

· owners of aircrafts for public transport of passengers and goods against damages inflicted on third persons:

· mass up to 2.700 kg - 35.000 $

· mass up to 2.701-5.700 kg - 85.000 $

· mass up to 5.701 - 27.000 kg – 250.000 $

· mass up to 27.001 - 72.000 kg -500.000 $

· mass > 72.000 kg – 800.000 $

· death, personal injury or impaired health – 6000 – 12 000 $ 

· damage or destruction of poverty – 6000 $ 

7. Is there any existing insurance coverage in respect of any or all of the incidents and / or damage contemplated by the Protocol?

Law on Personal and Property Insurance applied in both republics prescribes three types of compulsory insurance:

· passengers in public transport in the case of incident during the transport

· owners of a motor vehicles against damages inflicted on third persons

· owners of aircrafts against damages inflicted on third persons.

Law on Environmental Protection prescribes obligatory insurance  (Article 106). Polluter whose plant or activity represents threat towards human health and environment shall be obliged to insure themselves against liability for possible damage made to third party in an accident. Liability for the damage made to the environment and space covers expenditures for the evaluation of damage and elimination thereof, and in particular: 

· costs of urgent interventions undertaken at the moment of the damage occurrence which are necessary for organizing and preventing the effects of damage towards the environment, space and human health; 

· direct and indirect costs of rehabilitation, establishment of new or recover age of the previous environmental and spatial status, as well as monitoring of rehabilitation and environmental damage effects; 

· costs for prevention of the occurrence of the same or similar damage towards the environment and space; 

· charge costs which are to be paid to persons directly threatened by environmental and spatial damage. 

The Government shall prescribe type of financial or other guarantees, the amount of the means and validity period of the supplied (Art. 105. and 106).
For the export, i.e. transit of the dangerous waste, the exporter, i.e. his agent, beside the necessary documentation requested in the Rule Books for the necessary documentation to be submitted together with the request for the issuance of a permit for the import, export and transit of the waste (“Off. Gazette FRY”, No.69/99), encloses the additional documentation such as:

1) Proof of the compulsory insurance of the hazardous substances in the domestic and international transportation against the third person damage. The insurance covers environmental pollution damage;

2) The adequate insurance policy or bank guarantee in the amount equivalent to cover the cost of such hazardous waste processing which will not result in any danger for the environment;

3) Insurance policy of the transporter of the waste or the bank guarantee in favor of the Ministry for Environment in the amount equivalent to cover the expenses of the rehabilitation of the environment as a result of the damaged packaging during waste transportation.

Documentation from the point 2) is enclosed for the case when the waste arrives to its destination and for some reasons it is not possible to be processed without danger for the environmental protection and is necessary to be transported to some other processing units which meet the requirements, or to be returned to the exporter i.e. to the producer.

8. Have you identified any gaps in your liability legislation that could lead to cases where damage caused by accidents remains uncovered?

In the Law on Personal and Property Insurance  and Law on Insurance there is no determined liability for environmental damage, financial and other instruments to cover cost of an incident.    

In practice, there are difficulties to be able to estimate the expected average cost of an incident. The damages that ensue can rarely be attributed to a single cause which means that statistical monitoring is difficult.  It is therefore not possible to determine the premium for insurance against such risks and without a premium there can be no insurance relationships. Depending on a series of factors, the impact of the same risk of environmental pollution may differ in different countries so that the statistical data of one country do not always apply to conditions in another which is necessarily reflected on the level of insurance premiums. 

9. Has your country entered into any regional or bilateral agreements in connection with accidents during a transboundary movement of hazardous wastes? If so, please provide information.   

State Union of Serbia and Montenegro is Party to the relevant multilateral/ regional agreements concerning transport of dangerous goods, such as:

1) European Agreement concerning International Carriage of Dangerous Goods;

2) Amended Annexes A and B of the European Agreement concerning International Carriage of Dangerous Goods by Road (ADR);

3) Convention on International Carriage by Rail (COTIF);

4) RID Regulations concerning the Carriage of Dangerous Goods by Rail;

5) Convention on International Civil Aviation (Chicago Convention)

6) International Convention on the Protection of Human Life  at Sea;

7) Convention on International Carriage of Goods under TIR Coverage;

8) Agreement on general Conditions for Freight Transportation

9) Danube Convention 

Questionnaire No. 2

Ratification

1. Has your country taken any steps to ratify the Protocol on Liability and Compensation?

Protocol on Liability and Compensation is one of the agreements which State Union of Serbia and Montenegro has not ratified yet. The most activities in 2004 and 2005 were concentrated to develop of the existing legal civil liability regime, including environmental protection liability, insurance and transport services. The ratification process is at initial stage. The necessary steps should be taken:

· Establish Working Group for the preparation the Draft Law on Ratification composed by representatives from the ministry responsible for environmental protection, finance, transport, internal affairs, health, justice, national bank and other financial institutions, and various stakeholders

· Assessment of the state of existing financial (insurance) system;

· Comparative analyzes of national legislation and legal implications regarding BC Protocol and EU requirements;

· Economic implications of ratifying the BC Protocol

· Explanatory justification of ratification BC Protocol

· Preparation of Information on Justification of Ratification of the Protocol with the Draft Law on Ratification with Explanation      

· Submitting the Draft Law to the competent ministries, agencies, institutions and insurance companies

· Consideration of the Information and Draft Law by the republican governments

· Submitting the Draft Law on Ratification to the Ministry for Foreign Affairs of the State Union

· Consideration of the Draft Law by the Council of Ministers of the State Union

· Adoption of the Draft Law on Ratification

· Preparation and submitting the ratification instruments to the Depositary.  

2. With regard to the ratification process of  international agreements in your country:

a) Which entity initiate the ratification process and how

The Focal Point of BC – Ministry for Environmental Protection of Republic of Serbia has a duty to initiate the ratification process and submit the prepared Draft on Ratification of the Protocol with Explanation of Justification of such ratification to the Ministry for Physical Planning and Environmental Protection of the Republic of Montenegro. After consultations between both republics and agreed opinions, both republican ministries for environmental protection have to push the Information on Justification of Ratification of the Protocol with the Draft Law into governmental procedure. 

b) Would that entity retain the leading role in guiding the instruments during the entirety of the ratification process?

After the adoption of the Information on Justification of Ratification of the Protocol with the Draft Law and submitting to the level of State Union, Ministry for Foreign Affairs of State Union Serbia and Montenegro is responsible for the ratification process at the state level.

c) Which other entities must be consulted before ratification can take place?

Before adopting the Information on Justification of Ratification of the Protocol, with the initiative text of the Draft Law it is obligatory to obtain the opinions of relevant ministries responsible for finances, transport, internal affairs, health, justice, national bank and other stakeholders (insurance companies, mutual insurance companies and insurance broker/agents services.  

d) Which is the entity taking the final decision?

The Assembly of the State Union of Serbia and Montenegro is entity taking  the final decision to adopt the Law on Ratification of the Protocol.

3. Are there any other requirements following ratification for an international instrument to enter into force and / or to be implemented in your country?

The ratified international agreements are consistent part of the national legal system and directly applying into practice. Depending of the legal nature of agreement both republics have to implement the provisions agreement into republican legislation (financial limits and insurance). 

4. What are difficulties, concerns and obstacles identified in your country to ratification of the Protocol?

a) at a practical level ( e.g. capacity to implement)

At a practical level several difficulties are evident: 

· lack of capacities at the ministry level to comply and enforce the Protocol provisions

· lack of financial capacities of producers/exporters/owners and other responsible entities for transboundary movement of hazardous wastes  

· assessment of efficiency, safety and acceptability of existing financial and other instruments (insurance policy, financial guarantees, bonds or other financial instruments)

· financial capabilities of insurance companies and other institutions

· lack of cooperation and coordination between relevant ministries and relevant insurance and transport companies. 

b) at a legal /technical level (e.g. conflict with existing domestic rules)

There is no need  for further development of the existing national legislation. At a legal/technical level the high priority is to harmonize the national general rules on insurance, environmental and financial regulations with the Basel Protocol provisions (time limit of liability, financial limits and insurance). 

5.  How do you think that these difficulties, concerns and obstacles could be removed?

These difficulties, concerns and obstacles could be removed through:

· assessment of necessary revising the national legislation on insurance adoption of subsidiary regulations 

· increasing the number of ministries staff dealing with environmental insurance issues

· improving cooperation and coordination with relevant ministries and stakeholders

· dialog with insurance companies and banks to clarify which insurance and other financial guarantees to cover liability are available and/or affordable and under what conditions are acceptable for exporters/disposers  

· determining feasible, reasonable and acceptable financial limits        

6. What actions could be undertaken by the Secretariat of the Basel Convention to facilitate to the ratification of the Protocol by your country? 

    Cooperation between SBC and regional center are very important as importance source of information and legal, technical and administrative assistance to CEEC-s countries in implementation BC Protocol, such as:

· to introduce or develop the model on financial  and other insurance instruments into national legislation and/or subsidiary regulations

· disseminating of information’s on practical experience, existing modalities in developed countries and effective financial instruments applied into developing countries/ progress to introduce into financial/insurance system

· to make adequate classification of liability regarding the nature, quantity and hazardous properties of wastes 

· to prepare joint regional/national project proposals on cost benefit analyses for establishment of financial/insurance instruments

Questionnaire No. 3

Financial Limits and Insurance

1. Does your country have difficulties with the minimum limits of liability specified in paragraph 2 of Annex B of the Protocol on Liability and Compensation?

According to the preliminary assessment, but without detailed economic analyses (it is the condition for full assessment of BC Protocol provisions), it  is found that minimum limits of liability specified in paragraph 2 of Annex B of the Protocol  are very high. Using SDRs unit accounts to determine financial limits for Serbia and Montenegro showed us a high amounts of financial limits for any one incident to be obligatory of our notifier, exporter and importer. Our financial limits could not achieve BC Protocol limits.

Three issues are of very importance:

· dialog with exporters/disposers to clarify under what conditions are the existing financial instruments are acceptable 

· financial capabilities of insurance companies and other institutions

· feasible using of  all financial instruments (insurance policy, financial guarantees, bonds or other financial instruments) to cover full costs regarding the transboundary movement of hazardous wastes 

2. Does your country see a need to establish financial limits on higher level than the ones specified in paragraph 2 of Annex B of the Protocol?

It is not acceptable for developing countries/countries in transition, such as Serbia and Montenegro. 

Criteria for revising of financial limits could be the nature, quantity and hazardous properties of wastes. Establishment of higher level of financial limits for developed countries and developing countries/countries in transition has a different meaning. It request further cost benefit analyses to show for whom such establishment of high limits is justified, reasonable and acceptable.  

3. Are there insurance solutions available to cover the liability specified in paragraph 2 of Annex B of the Protocol on Liability and Compensation? If no, are there other financial guarantees available?

No, only in the case when notifier/importer undertake the responsibility of  exporter from Serbia and Montenegro and cover liability in transboundary movement of waste.

4. Has your country ever consulted the private insurance sector in this regards?

Consultations with private sector are underway.

5. Does your country have any suggestions, ideas and / or comments vis-à-vis coverage for the liability which is not based upon the private insurance sector?  

· Better cooperation between public nsurance companies

· Strengthening the role Agency for Insurance

· Clear determination of  advantages of both instruments: insurance policy and financial guarantees

· Development of reinsurance financial instrument regarding the joint covering costs by insurance companies and banks 
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