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BASEL CONVENTION

Third meeting of the Expanded Bureau
of the seventh meeting of the Conference
of the Partiesto the Basel Convention
Geneva, 6-7 October 2006

Item 3 (d) of the provisional agenda

Eighth meeting of the Conference of the Parties:
Update from, and guidance to the Secretariat on:

I nterpretation of article 17, paragraph 5, of the
Convention and the implementation of decision 111/1

Communication transmitted by the President to the members of the
Expanded Bureau concer ning the inter pretation of article 17,
paragraph 5, of the Convention and the implementation of decision
[11/1 and compilation of comments received from Parties

Note by the Secretariat

1 Attached is document UNEP/CHW.8/INF/20 of the eighth meeting of the Conference of the
Parties to the Basel Convention entitled “Communication transmitted by the President to the members
of the Expanded Bureau concerning the interpretation of article 17, paragraph 5, of the Convention and
the implementation of decision |11/1 and compilation of comments received from Parties’.

2. Members of the Bureau are invited to advise the meeting of the results of the consultations they
have held, further to the President’ s communication, of 1 May 2006, on the interpretation of article
17(5) on the entry into force of amendments to the Convention.
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BASEL CONVENTION

1 May 2006

Dear Members of the Expanded Bureau,

Of.433/2006 :
1 write with reference to the interpretation of article 17(5) of the Basel Convention on entry into force
of amendments, and the implementation of decision I1I/1 adopted by the third meeting of the Conference of the
Parties. A background brief on this issue is attached for your reference.

You may recall that the matter was taken up by the seventh meeting of the Conference of the Parties.
However, as there was considerable divergence of views amongst Parties on this issue, it was suggested by a
number of representatives that consideration of the matter be deferred to the eighth meeting of the Conference
of the Parties, following informal consultations amongst the regional groups. The fifth meeting of the Open-
ended Working Group held on 3-7 April 2006 welcomed the proposal that the matter should be addressed

 through informal regional consultations facilitated by the Expanded Bureau.

Accondmgly, I propose that the Fxpanded Bureau facilitates regional consultations on the matter with
a view to assisting deliberations by the eighth meeting of the Conference of the Parties at the end of this year.
1 specifically invite members of the Bureau of the sixth Conference of the Parties and the seventh Conference
of the Parties to undertake consultations with their regional groups and to inform the Expanded Bureau of the
results of these consultations at its next meeting which is due to be held in October of this yeai' Members may
wish to consider the following questions with a view to' facilitating deliberations on this issue by the e1gh‘th
meeting of the Conference of the Parties:

Article 17(5) of the Basel Convention provides that “Amendments adopted in accordance with
paragraphs 3 or 4 above shall enter into force between Parties having accepted them on the
ninetieth day after the receipt by the Depositary of their instrument of ratification, approval,
Jformal confirmation or acceptance by at least three-fourths of the Parties who accepted them
or atleast two thirds of the Parties 1o the pmrocot concerned who accepied them, except as
may otherwise be provided in such protocol”

1. Does article 17(5) mean that an amendment shall enter into force on the ninetieth day
~ after three-fourths of all current Parties to the Convention have deposited their
instrument of ratification, approval, formal confirmation or acceptance?

2. Does. article 17(5) mean than an amendment shall enter into force on the ninetieth day
after three-fourths of those specific Parties who were present when the amendment
was approved have deposited their instrument of ratification, approval, formal

: conﬁrmanon or a.ccepta.nce’?

3. Does al’l'lclB 17(5) mean thari an amendment shall enter into force on the mneneth day
after three-fourths of the number of Parties to the Convention present when the
amendment was approved have deposited their instrument of ratification, approval,
formal confirmation or acceptance? :
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4, Isthere, in your view, another interpretation which could be applied to article 17(5)?

Thank you for your cooperation on this matter.

Yours sincerely,

E. Mr. Mariano Arana
~ President of the seventh meeting of the
Conference of the Parties to the Basel Convention
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Backg round Brief
Interpretation of Article 17(5): Entry into Force

+  Article 17(5) of the Basel Convention provides that

“Instruments of ratification, approval, formal confirmation or acceptance of amendments shall be deposited
with the Depositary. Amendments adopted in accordance with paragraphs 3 or 4 above shall enter into force
hetween Parties having accepted them on the ninetieth day after the receipt by the Depositary of their
instrument of ratification, approval, formal confirmation or acceptance by at least three-fourths of the
Parties who accepied them or by at least two thirds of the Parties to the protocol concerned who
accepted them, except as may otherwise be provided in such protocol. The amendments shall enter into
force for any other Party on the ninetieth day after that Party deposits its instrument of ratification, approval,
formal confirmation or acceptance of the amendments’

= The question of the ambiguity of this provision was brought to light when considering the entry into force
of the amendment proposed in decision III/1 adopted by the third meeting of the Conference of the Parties
(“Ban Amendment™). Given the nature of the Ban Amendment it is foreseeable that the procedural -
difficulties inherent in article 17(5) may not be treated separately to the substance of the Ban Amendment,
It is noted that any interpretation given to article 17(5) will be applied to all future amendments to the
Convention.

e Three possible interpretations of the matter of entry into force of amendments under article 17(5) have
" been put forward, these are: '

Interpretation 1: An amendment will enter into force when three-fourths of all Parties to the Convention

" have deposited their instruments of ratification with the depositary (“current-time approach™). The United

* Nations Secretary-General, depositary for the Basel Convention, has advised that it is the practice of his

office to apply this interpretation when a treaty is silent or ambiguous on the number of ratifications

" required for entry into force. Thus he calculates the number of acceptances on the basis of the number of
“Parties to the treaty at the time of deposit of each instrument of acceptance.

- Interpretation 2: An amendment will enter into force once three-fourths of those Parties who adopted the
- amendment have deposited their instrument of ratification. Thus if the number of Parties to the
Convention has. increased since the time a certain amendment was adopted, entry into force will be
calculated on the basis of those Parties who were there when the amendment was adopted, to exclusion of
newer Parties to the Convention (“fixed-time approach™). The United Nations Secretary General has, on
certain occasions, accepted the application of the “fixed-time approach”, but. only in so far as there is a

m;_]_ﬁugqmmmgl t for this in the text of the treaty.

Interpretation 3: An amendment enters into force when the depositary receives the number instruments
of ratifications equivalent to what was three-fourths of the Parties present went the amendment was
adopted. Some Parties to the Basel Convention apply this interpretation, and the Basel Action Network is
an advocate for the application of this interpretation.

« Considerable discussion took place on this matter at the seventh meeting of the Conference of the Parties,
paragraph 53 of the report of the meeting recalled the following:

“Noting the divergence of the views expressed, a number of representatives suggested that informal
consultations be held among regional groupings and that the issue be deferred to the eighth meeting of the
Conference. The acting President proposed, and the Conference agreed, that the Bureau would consult
interested Parties on the issue and report hack to the Conference later during the current meeting on how to
proceed.” .

» - Itis noted that the seventh meeting of the Conference of the Parties did not take any decision indicating
how to proceed on the matter of the interpretation of article 17(5) of the Convention.
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