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CLI/2010/3/1

Indonesian-Swiss country-led initiative to improve the effectiveness of the Basel Convention

Proposal for a draft omnibus decision 
prepared by Indonesia and Switzerland

Introduction

1. By its decision IX/26, the Conference of the Parties to the Basel Convention acknowledged the “President’s statement on the possible way forward on the Ban Amendment” set out in the annex thereto and invited Parties to take that proposed way forward into consideration wherever possible.

2. In his statement, the President sought to launch a process to reaffirm the Amendment’s objectives and to explore means by which they might be achieved. The President called upon all Parties to create enabling conditions, through, among other measures, country-led initiatives conducive to the attainment of those objectives. 

3. Based on that statement, the Governments of Indonesia and Switzerland announced their readiness to organize a country-led initiative to discuss, in an informal and dynamic manner, views from various sides on a way forward to ensure that the transboundary movements of hazardous wastes, especially to developing countries and countries with economies in transition, constitute an environmentally sound management of hazardous wastes, as required by the Basel Convention.

The process 

4. Three physical meetings, supported by the Basel Convention Secretariat and consultants, have taken place as part of the Indonesian-Swiss Country Led Initiative (the ‘CLI’). The first took place from 15 to 17 June 2009 in Bali, Indonesia, the second from 12 to 15 January 2010 in Wildhaus, Switzerland, and the third from 24 to 28 September 2010 in Hilterfingen, Switzerland. The outcome of the first two meetings was presented to the seventh session of OEWG on 10-14 May 2010 (UNEP/CHW/OEWG/7/7 and UNEP/CHW/OEWG/7/INF/8).

5. The documentation and outcomes of meetings under the CLI were circulated to Parties and other stakeholders by e-mail and through the Basel Convention website. All Parties and stakeholders were afforded the opportunity to comment on the issues to be discussed and a number of stakeholders that were not directly involved in the CLI provided valuable input to the process. 

6. The first meeting considered the available statistics on the transboundary movements of waste and discussed the possible reasons why transboundary movement takes place to countries where environmentally sound management cannot be assured. This led to the preparation of an analysis of these reasons.

7. The second meeting considered further this analysis of possible reasons for the transboundary movement of hazardous wastes where environmentally sound management could not be ensured, and also considered a paper on the impacts on human health and the environment of transboundary movements of hazardous wastes. In light of these discussions the meeting developed a list of possible elements for a way forward.

8. The third meeting focused on the preparation of concrete proposals for recommendations for consideration by the Conference of the Parties. A more detailed paper describing the background to these recommendations is set out in an explanatory note that is distributed together with the present document 
General considerations

9. The entry into force of the Ban Amendment is a matter of political importance. Obstacles to its entry into force and ways of addressing those obstacles were considered and draft recommendations prepared for transmission to the Conference of the Parties. Parties are not obliged to ratify the Ban. 

10. Consideration of data on waste flows and on health effects indicated that movements between non-Annex VII countries continue to increase based on demand from both sides and illegal movements and management of hazardous waste arising within non-Annex VII countries are cause for concern. These would not be addressed by the Ban Amendment.

11. Therefore, a number of the recommendations arising from the CLI process deal with ways of addressing these issues and improving standards of waste management practices, enhancing efforts for combating illegal traffic, helping vulnerable countries to protect themselves against unwanted imports, and clarifying certain aspects of the implementation of the Basel Convention.

Proposed action

12. The Conference of the Parties may wish to adopt a decision along the following lines:

The Conference of the Parties

1. Addressing the entry into force of the Ban Amendment
Recognising that there are vulnerable Parties who are unable to handle hazardous and other wastes in an environmentally sound manner, but who continue to receive such wastes, which results in serious harm and needs to be addressed as a matter of urgency; 

Noting that the amendment to the Basel Convention adopted by decision III/1 of the Conference of the Parties is one way of meeting that challenge but that other ways exist to meet that challenge responsibly, especially through a stringent application of the prior informed consent procedure, strengthening environmentally sound management and national legislation;

Bearing in mind decision VIII/30 of the Conference of the Parties emphasising that the Parties to the Convention have the ultimate power to agree on the interpretation of the Convention

Stressing the need for the Parties to agree on an interpretation of paragraph 5 of Article 17 of the Basel Convention as an important step in the development of the Convention,

1. Welcomes the practical initiative and activities that have taken place in response to the call of the President of the ninth meeting of the Conference of the Parties for Parties to expedite ratification of the Ban Amendment, so as to facilitate its entry into force, and further invites Parties to continue  to undertake concrete actions towards encouraging and assisting Parties to ratify the Amendment, including:

· Specific actions, such as the Nordic Initiative, to assist Parties facing legal and technical difficulties in ratifying the Ban Amendment;

· Regional meetings;

· Country-specific studies of the implications of ratification and entry into force.

2. Resolves, without prejudice to any other multilateral environmental agreement, that the meaning of paragraph 5 of Article 17 of the Basel Convention be interpreted so as to mean that the acceptance of three-fourths of the Parties at the time of the adoption of the amendment is required for the coming into force of such amendment, noting that such an interpretation of paragraph 5 of Article 17 does not compel any Party to ratify an amendment.

2. Developing standards and guidelines for ESM

Recognising that harm to human health and the environment is still being caused throughout the world by inadequate waste management procedures; 

Acknowledging the existing activities undertaken by Parties and others to ensure environmentally sound management of hazardous wastes and other wastes, including the development of technical guidelines, national legislation, reference documentation and other guidance, whilst also acknowledging that further dissemination of these activities is necessary;

Stressing the continuous need of Parties to have access to sufficient information to ensure that hazardous waste and other wastes to be exported are managed in an environmentally sound manner; 

Noting that a more systematic and comprehensive effort is needed to  improve requirements for environmentally sound waste management and to encourage their adoption,

1. Invites the Secretariat to disseminate information it receives on existing activities undertaken by Parties and other stakeholders to ensure the environmentally sound management of hazardous wastes and other wastes;

2. Decides to complete the development of a framework of requirements for the environmentally sound management of hazardous wastes and other wastes;

3. Decides to mandate a technical expert group drawn from Parties and signatories and based on equitable geographical representation of the five regional groups of the United Nations, to undertake work to further develop the framework, taking into account the elements listed in Annex I, and to submit the elaborated draft framework to the eleventh meeting of the Conference of the Parties for its consideration and possible adoption. 
3. Providing further legal clarity

Noting that a number of the provisions of the Convention are interpreted differently by Parties and that implementation and application of these provisions would benefit from additional legal clarity;

Recognising that there needs to be a clear distinction between wastes and non-wastes for some used equipment and second-hand goods and that some countries receive unwanted imports of used and near end-of-life goods that soon become waste;

1. Decides to request the Committee for Administering the Mechanism for Promoting Implementation and Compliance, assisted by technical experts as appropriate to:

·  Review the implementation of the Convention as it relates to  the definition or interpretation of certain terminology of the Convention and a list of other relevant terms related to the implementation of the Convention, including:  

· waste / non-waste; 

· hazardous waste / non-hazardous waste;

· re-use;

· direct re-use;

· refurbishment;

· second hand goods

· used goods. 

· to develop such guidance to provide the national authorities, regional centres and all other stakeholders with authoritative and consistent advice on the interpretation of these terms in connection with the Basel Convention, building on existing guidance and examples of good practice.

2. Decides to request the Committee for Administering the Mechanism for Promoting Implementation and Compliance , assisted by legal and technical experts as appropriate and taking into account other initiatives such as PACE, to review and identify the need for specific arrangements that can be applied to used and end of life goods:

· to require take-back obligations to be put on the importers of such goods;

· to clarify the status of ‘charitable donations’; 

· to evaluate and propose a definition of when used goods become waste.

3. Decides to request the Committee for Administering the Mechanism for Promoting Implementation and Compliance to submit the results of its work to the eleventh session of the Conference of the Parties for its consideration and possible adoption;

4. Requests that, following its possible adoption by the Conference of the Parties, the Basel Convention Regional and Coordinating Centres use this guidance in their training, capacity building and awareness raising activities. 

4. Further strengthening the Basel Convention Regional and Coordinating Centres (BCRCs)

Recognising that the BCRCs play an important role in training, technical assistance and awareness raising and that this role should be strengthened;

Noting that many of the proposals included in the recommendations of the CLI ultimately involve initiatives that are best taken at the regional and sub-regional levels and the BCRCs are ideally placed to take them forward;

Hence identifying the need to expedite the ongoing review and strengthening of the operation of these centres:   

Requests Parties to integrate the following activities into the plan for the development of the BCRC as foreseen in the strategic framework 2012 -2021 for the implementation of the Basel Convention:

i. Conve regional meetings to encourage and assist Parties in their ratification of the Ban Amendment or national measures to prohibit imports;

ii. Disseminate guidance of ESM through their training, assistance and awareness raising activities;

iii. Develop a program and deploying activities to bring actors together, to provide training and to coordinate joint actions to combat illegal traffic, with support of the SBC and other stakeholders as appropriate;

iv. Consult the Parties within their regions and to identify the real needs of vulnerable countries and the difficulties that they face with unwanted imports of hazardous wastes;

v. Take action to secure political and public engagement with the work of the Convention;

vi. Seek further collaboration with other agencies, NGOs and the private sector;

vii. Seek out and mobilising relevant expertise in other relevant international and regional organisations.
5.  Combating illegal traffic more effectively

Recognising the importance of preventing and combating illegal traffic in hazardous wastes and other wastes, and that illegal traffic in wastes, especially hazardous wastes, constitutes one of the main challenges to be addressed by the Parties to the Basel Convention in order to prevent harm to human health and the environment;

Noting that the provision of more legal clarity, strengthening the role of the BCRCs and building capacity would facilitate the work of enforcement agencies in preventing and combating illegal traffic more effectively;

Recognising that coordinated action would be the most effective way to improve effectiveness in preventing and combating illegal traffic.

1. Requests the Secretariat to build on and enhance existing actions to stimulate cooperation between existing networks of enforcement agencies including  INECE, IMPEL-network of Europe, the Asian Network, and the green customs initiative;

2. Requests the Secretariat to stimulate the formation of new networks, in particular with other enforcement organisations or in regions where such networks currently do not exist;

3. Requests the Secretariat to further strengthen its collaboration with WCO on the harmonisation of customs codes;

4. Requests the Secretariat to collect and disseminate examples of best practice in enforcement as well as practical arrangements, such as on procedures for take-back in case of detected illegal traffic;

5. Requests the BCRCs to consult with the Parties in their regions, with support of the Secretariat and other stakeholders as appropriate, in order to develop  programmes and to deploy activities to bring actors together, to provide training and to coordinate joint actions in this field.

6. Invites Parties to report to the Secretariat on cases of illegal traffic, using the form for confirmed cases of illegal traffic, as adopted by decision IV/12 of the Conference of the Parties, and invites the Secretariat to explore ways of making better use of the information to guide the decision-making of the Conference of the Parties; 

7. Requests the Committee for Administering the Mechanism for Promoting Implementation and Compliance to oversee the activities to be undertaken to prevent and combat illegal traffic more effectively and report on the progress to the Conference of the Parties at its eleventh meeting. 

6.  Assisting vulnerable countries to prohibit the import of hazardous wastes

Recognising that Parties have the right to prohibit the import of hazardous wastes or other wastes and to define additional wastes as hazardous in accordance with Article 3; paragraph 1 of Article 4 and paragraph 2 of Article 13 of the Basel Convention;

Noting that there remain obstacles to the full use of these provisions by Parties who would wish to be protected by them;

1. Requests BCRCs to consult the Parties within their regions and to identify the needs of such vulnerable countries and the difficulties that they face and to make this information available to the Secretariat for dissemination to Parties;

2. Requests the Secretariat to facilitate and encourage greater use of the Basel Convention model legislation for the development or revision of national legislative and other measures for the prohibition of imports of hazardous wastes and further encourages Parties to make use of this model legislation;

3. Requests the Secretariat to develop and disseminate material for use through the BCRCs for the purpose of raising awareness of these provisions in their regions;

4. Encourages Parties to develop and update national lists of prohibited hazardous wastes and to transmit them to the Secretariat in accordance with Article 3 of the Convention and to cooperate with each other in the development of such lists;

5. Encourages the Secretariat to continue to adopt a pro-active approach  with regard to the collection of the information required under paragraph 1 of Article 4 and paragraph 2 of Article 13, especially the lists of prohibited wastes, and to disseminate such lists electronically to Parties at 6-month intervals;

6. Requests the Secretariat to assist Parties to develop national legislation and other measures to protect themselves from unwanted imports of wastes;

7. Requests the Secretariat to assist Parties towards a better understanding of the relationship between trade and the environment as relating to the transboundary movements of wastes.

7. Building Capacity

Recognising that some of the proposals in this decision may require additional funding, expertise and technology transfer;

Recognising further that the objective of the Basel Convention contributes towards the achievement of the United Nations Millennium Development Goals and as such should be taken up by development agencies: 

1. Encourages Parties to endeavour to ensure that the management of waste is considered in the preparation and implementation of development strategies and that waste management is recognized as part of meeting the Millennium Development Goals regarding environmental sustainability;

2. Encourages the Secretariat to forge links with high-profile initiatives such as climate change and human health, in particular taking into account resolution WHA.63.25 adopted by the WHO General Assembly,  and to continue to explore the possibilities to use the synergy process and SAICM for these purposes;

3. Encourages the BCRCs to specify and quantify the needs for capacity building for different Parties, including capacity needed to improve of national reporting to monitor implementation;

4. Encourages the Secretariat, the BCRCs and Parties to take action to secure political and public engagement with the work of the Convention;

5. To that end, invites WHO, building on its earlier studies on health and environment, to initiate a study into the impact on human health of failures to manage wastes in an environmentally sound manner, and to utilise the result of that study to demonstrate the importance of the Convention’s work;

6. Encourages the Secretariat to continue to exercise its advocacy role to promote and stimulate the inclusion of hazardous waste issues and implementation into other international and UN organisations’ work programs.
7. Encourages the Secretariat, the BCRCs and Parties to seek further collaboration with other agencies, NGOs and the private sector;

8. Encourages the Secretariat and the BCRCs to seek out and mobilise relevant expertise in other international and regional organisations;

Annex I

Elements for the further development of a framework of requirements  for the environmentally sound management of hazardous wastes and other wastes to be operationalised through tools or instruments for implementation and enforcement,:

· Categories of requirements 
In developing the framework of requirements for the environmentally sound management of hazardous wastes and other wastes, the ESM criteria and “core performance elements” under the work of the Basel Convention and other organisations as well as the following elements shall be taken into account:

· Occupational health and safety requirements (e.g. regarding safety, health, liability, emergency response)
· Environmental protection requirements (e.g. prevention of pollution)
· Facility related requirements (e.g. regarding construction and infrastructure)

· Waste related requirements (e.g. collection, sorting, pre-treatment, treatment, storage, downstream management) 

· Emission related requirements (e.g. emission limit values to air, water, and soil) 

· Organizational requirements (e.g. valid licence/permit, monitoring,  record keeping, information to be provided to authorities, aftercare, insurance, management abilities/training level environmental management systems)

· Regulatory requirements (consistency/complementarity)

· Tools and instruments operationalising these requirements may include the following:
· Legislation;

· Standards;
· Guidelines
· Policies (e.g.green procurement);

· Codes of good practice;

· Voluntary agreements.
· The measures needed to implement the requirements may include:
· Certification programmes;

· Licences and permits regularly validated;

· Training, awareness –raising and compliance promotion; 

· Regular inspections and enforcement;

· Mechanism to ensure corrective action.

· Ways in which this ESM framework and its elements might be linked to the issue of transboundary movement of hazardous waste;
