As of 29 March 2007
Submission by the European Community and its Member States
on the interpretation of Article 17(5) of the Basel Convention
The European Community and its Member States forward this submission pursuant to paragraph 3 of Decision VIII/30, for consideration by the Open-ended Working Group and the Conference of the Parties, with a view to developing a draft decision on an agreed interpretation of the expression “who accepted them” in Article 17(5) of the Basel Convention. The European Community and its Member States understand such a decision as a favourable contribution to facilitate the entry into force of amendments, including the amendment contained in decision III/1 (the "Ban Amendment").
I.
The new roadmap: solving the interpretation of the expression "Parties who accepted them" in Article 17(5)
1. The second sentence of Article 17(5) reads as follows (emphasis added): "Amendments adopted in accordance with paragraphs 3 or 4 above shall enter into force between Parties having accepted them on the ninetieth day after the receipt by the Depositary of their instrument of ratification, approval, formal confirmation or acceptance by at least three-fourths of the Parties who accepted them …". 
2. The Conference of the Parties at its eighth meeting (COP8), in decision VIII/30, urged all Parties to make every effort to facilitate the early resolution of an interpretation of the expression “who accepted them”. This decision is important on several grounds: 

a. Based on the principle that the Parties have the ultimate power to agree on the interpretation of the Convention, it clarifies the purpose of the exercise, which is to develop a draft decision on an agreed interpretation of Article 17(5). 

b. It provides a pragmatic approach to solve difficulties in the interpretation of the Convention rather than a continued debate on abstract options as the Parties have agreed to address specifically the interpretation of the expression "who accepted them".
II.
Identification of the specific source of ambiguity in Article 17(5): the variation of the meaning of the term "accepted"

3. At COP8, a Conference Room Paper submitted by many Parties expressed the view that the expression "who accepted them" raises a problem of ambiguity. There were subsequently some general discussions among Parties on whether Article 17(5) raised concerns of ambiguity, which led to the open language eventually contained in decision VIII/30. In the first recital it is recognised that many Parties consider the expression “who accepted them” Article 17(5) to be ambiguous and in para. 2 the Open-ended Working Group (OEWG) is requested to address further the issue of interpretation taking account of the perception of ambiguity held by many Parties. 
4. The difference of views expressed so far concerning the possible interpretation of Article 17(5) is already an indication of the existence of ambiguity, since the expression "who accepted them" seems susceptible to more than one meaning (cf. definition of ambiguity in the Oxford English Dictionary and the Cambridge Dictionary). One purpose of this submission is to facilitate the work of the OEWG by identifying precisely, as a preliminary point, the source of such perceived ambiguity. 
5. The report of COP1 refers to the following statement by Japan: Japan observed that the word “accepted” as used in Article 17(5) varied in meaning and that clarity as to the use of the term would be essential for implementing the Basel Convention (see end of para. 40).
6. Ambiguity arises indeed from the fact that the meaning of the term "accepted" is different in two expressions contained in that sentence, as follows:

a. The use of the term "accepted" in the first part of the sentence (“Parties having accepted them”) is clear to all and unproblematic. The term is here equivalent to "ratified", in line with the ordinary meaning or literal sense. 

b. However, the second use of the term “accepted”, in the expression “who accepted them”, does not seem to correspond to the literal interpretation of the term "accepted". Indeed, no Party has by now expressed the view that the term "accepted" should be construed as meaning "ratified" also in that expression. 
7. This creates a major interpretative difficulty. In the view of the EU, the best solution seems to be a subsequent agreement between the Parties regarding the interpretation of the Convention, in accordance with Article 31(3)(a) of the Vienna Convention on the Law of Treaties. The OEWG should, in accordance with decision VIII/30, develop a draft decision on an agreed interpretation of the expression "who accepted them". 
III.
The informal advice by the depositary did not address the specific ambiguity created by the expression "Parties who accepted them"
8. The informal advice from the UN OLA explained its own practice where a treaty is "silent or ambiguous" on the total number of Parties that should be counted for the purpose of determining the entry into force of amendments. Its reasoning focused on treaties which are 'silent', which seems rather unproblematic and not the issue under discussion in the context of Basel Convention. 
9. The general concept of ambiguity addressed by the informal UN OLA advice only referred to a very broad issue (i.e. the ambiguity that arises in the cases where the entry into force clause requires a particular percentage of Parties to have accepted to be bound by an amendment). 
10. This is different from the specific concern of the Parties of the Basel Convention in relation to the difficulty in addressing the meaning of the expression "who accepted them". Since that advice was made in general or abstract terms, the Parties cannot draw any direct conclusion for the purpose of solving the specific ambiguity of that expression, which is the question to be addressed by Parties according to decision VIII/30. 

11. Solving a specific interpretative issue, such as the meaning of the expression "who accepted them", is a responsibility of the Parties themselves in accordance with Article 31 of the Vienna Convention on the Law of the Treaties relating to interpretation. For this reason, the Parties have now undertaken to resolve the interpretation of this ambiguous expression. 

12. If a treaty raises serious interpretative difficulties, as in the case of Article 17(5) of the Basel Convention, recourse to a default interpretation does not seem to be appropriate, since each case of ambiguity is by definition different and depends on the specific language used and the circumstances of the particular case. In such cases, Parties should instead assess the language and bear the responsibility to find a suitable interpretation with regard to the ordinary meaning of the words, their context and in the light of object and purpose of the provision in question in accordance with the criteria contained in the Vienna Convention on the Law of the Treaties. 
IV.
The qualifying expression "who accepted them" must have a purpose
13. The countries adopting the Basel Convention decided to add the expression "who accepted them" after the word "Parties". Therefore, the specific context and the purpose of this expression were to qualify the main term "Parties". Accordingly, as for all treaty language, it must be assumed that the qualifying expression “who accepted them” was intended to, and should have, a useful meaning. In the view of the EU, the starting point cannot be to assume that it was superfluous and with no purpose.

V.
A proposed interpretation: reading "who accepted them" as "who adopted them"

14. In the view of the EU, the solution to solve the ambiguity should be that the Parties agree on the following interpretation: The expression “who accepted them” is to be read as “who adopted them”. In that case, the qualifying expression and the whole sentence would make sense by adapting the sense of one single word (“accepted” by “adopted”) having regard to the object and the purpose of this provision, instead of ignoring the whole expression. 
a. Where other treaties have introduced qualifying language after the word "Parties" in similar provisions, the purpose has been to restrict it to a specific number of Parties, and specifically the Parties at the time of adoption. In addition to the example mentioned by the UN OLA on the International Criminal Court, the UN Convention to Combat Desertification contains in Article 30(4) comparable qualifying language when it states that amendments come into force after ratification by at least two thirds of the Parties to the Convention "which were Parties at the time of the adoption of the amendment". The fact that the Basel Convention also contains qualifying language after the word "Parties" can be an indication of a similar purpose.
b. In addressing the object and purpose, it is noted that both words ("accepted" and "adopted") have a partial commonality, as they have a general connotation of expressing consent (the difference being the moment in the process where it is expressed).
c. It is also noted that a number of notes from the Secretariat (e.g. UNEP/CHW.5/3 “the amendment has to be ratified by 3/4 of the Parties present at the time of the adoption”) were actually based on this interpretation, and no COP reports reflected a disagreement at the time on such documents.

d. Parties to the Convention have the ultimate power to agree on the interpretation of the Convention (as reflected in decision VIII/30). In particular, they can enter into subsequent agreements regarding the interpretation of the treaty or the application of its provisions (Article 31(3)(a) of the Vienna Convention). There are precedents of decisions where Parties, for the purpose of facilitating the entry into force of amendments, have agreed on an interpretation, by which the relevant number of Parties is that at the time of adoption of the amendment. Such interpretative decisions have even taken place in treaties which were 'silent' on this issue (CITES, Ramsar), and seem even more warranted in cases raising serious interpretative doubts such as the Basel Convention. This positive interpretation is also coherent with the assumption that Parties are favourable to the entry into force of the amendments that they adopted by consensus (and which, in any case, will only bind those that ratify them).
15. Article 17(5) might be construed by some as requiring ratification of the amendment by three-fourths of the current Parties. However, the EU does not share this view for the following reasons:
a. This approach does not suit the existing treaty language in the Basel Convention. This approach would need to assume that the whole expression “Parties who accepted them” would have to be notionally deleted with only the word "Parties" to be retained. This runs counter the notion that used words need to be construed in a meaningful way.
b. This approach would imply disregarding the expression in question, instead of addressing it, as has been decided in decision VIII/30. Insisting on this approach on the basis of general considerations would not fulfil the explicit mandate of the work to be carried out by the Parties, which are called upon to “make every effort to facilitate the early resolution of an interpretation of the expression ‘who accepted them’”. 
VI.
Conclusion – possible way forward
16. In the view of the EU, there appear to be sufficient objective grounds for the Parties to agree that the expression “who accepted them” should be read as meaning “who adopted them”. In fact, there seems to be no alternative feasible approach to resolve the interpretation of the expression "who accepted them", as requested by decision VIII/30. 

17. As recalled in decision VIII/30, Parties have the power to agree on the interpretation. This can be done by subsequent agreement of the Parties (Art 31(3)(a) of the Vienna Convention). As under the CITES and Ramsar Conventions, the Parties to the Basel Convention should start expeditiously to develop a draft decision at the sixth meeting of the OEWG on an agreed interpretation of Article 17(5) for consideration at the next meeting of the Conference of the Parties.
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