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Questionnaire No. 2

Ratification

1. Has your country taken any steps to ratify the Protocol on Liability and Compensation?

The Czech Republic has not signed the Protocol on Liability and Compensation for Damage Resulting from Transboundary Movements of Hazardous Wastes and their Disposal (“Protocol”). The accession to the Protocol requires solving first certain difficulties which the country might face when implementing the Protocol. 

2. With regard to the ratification process of international agreements in your country:

Introduction

Under the Constitution of the Czech Republic
 (Constitutional Act No. 1/1993 Coll., “Constitution”) an international agreement has to undergo a ratification process.   

The constitution stipulates conditions (Article 49) according to which  the ratification has to be preceded by approval of both Chambers of the Parliament of the Czech Republic (“Parliament”) unless a constitutional act requires approval given in a referendum. 

Approval of the Parliament is necessary for e.g. agreements dealing with membership in international governmental organisations, agreements through which the Czech Republic confers certain powers of the Czech national authorities on international governmental bodies (e.g. the EC), general economic agreements, international agreements on issues to be governed by the law. 

Apart from legal conditions also practical aspects are reflected in the ratification procedure. The proposal for ratification of an agreement must include the analysis how the implementation of the agreement will be secured (impact of the proposal on state budget, private sector etc.) The procedure is usually launched after implementation impacts are considered and necessary implementation conditions are ensured.

a) Which entity may initiate the ratification process and how

The body responsible for initiating the ratification process is relevant ministry responsible for preparation and consultation of a proposal on negotiation international agreement. The responsibility of individual national authority ensues from its competence (defined by law) or from the Cabinet`s decision in specific case. 

b) Would that entity retain the leading role in guiding the instrument during the entirety of the ratification process?  If not, which entity will take the leading role?

The leading role is retained by the above defined national body which co-operates closely with the Ministry of Foreign Affairs (MFA). 

c) Which other entities must be consulted before ratification can take place?

The entities to be consulted before ratification can take place are all ministries and other national authorities (bodies) concerned in accordance with the subject matter of particular agreement.

After consultations the proposal on ratification is forwarded to the Cabinet for approval. 

d) Which is the entity taking the final decision?

When approved by the Cabinet, a proposal for ratification is sent to the Parliament. 

To ratify international agreements as specified in the Article 49 of the Constitution an approval of both Chambers of Parliament is required. After passing the agreement by the Parliament the instrument of ratification is signed by the President.

3. Are there any other requirements following ratification for an international instrument to enter into force and / or to be implemented in your country?

As soon as an international agreement is passed by the Parliament the MFA prepares instrument of ratification that is to be signed by the President. Once approved by the Parliament and ratified by the President, the instrument of the ratification is being sent to the depository.  As soon as the agreement enters into force for the Czech Republic, it has to be published in the Collection of International Agreements (Collection). 

In case an international agreement has become part of the national legal order and contains provisions contrary to a piece of legislation in force, it is the international agreement that takes precedence over the particular law.

4. What are the difficulties, concerns and obstacles identified in your country to ratification of the Protocol?

a) At a practical level (e.g. capacity to implement)

In general, it is very difficult to quantify the damage to environment. There is no experience with insurance against damage in the extent of Article 2(2)c of the Protocol in the Czech Republic. Consequently, there are no standard insurance products covering this type of damage. In such case, a financial guarantee (bank guarantee) would be necessary.

At present, standard insurance against damage to third parties in accordance with Article 3(5), second indent or Art. 6(5), second indent, of Shipment Regulation (259/93) is required. Moreover, financial guarantee in accordance with Article 27 of the said Regulation, covering re-import of consented shipments which cannot be completed as well as illegal shipments including their disposal is required.

b) At a legal / technical level (e.g. conflict with existing domestic rules)

As far as legal aspects of the Protocol ratification are concerned no substantial difficulties are to be faced.  As mentioned above (Question 3), once an international agreement becomes part of the Czech legal order, it is binding on the Czech Republic and it takes precedence over the law.

5. How do you think that these difficulties, concerns and obstacles could be removed?

Solution of difficulties or obstacles concerning the Protocol ratification and implementation depend mainly on the insurance sector in general.

6. What actions could be undertaken by the Secretariat of the Basel Convention to facilitate the ratification of the Protocol by your country?

No specific measures are expected to be undertaken from the part of the Secretariat of the Basel convention so as to facilitate the ratification in the Czech Republic. However, closer consultations between the Secretariat and the EU concerning relevant EC legislation in this area would be useful (e.g. the Directive 2004/35/CE on environmental liability with regard to prevention and remedying environmental damage). 

� Constitutional Act 1/1993, Constitution of the Czech Republic (as amended)
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