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Regional Workshop Aimed at Promoting Ratification of the Basel Protocol on Liability and Compensation for Damage resulting from Transboundary Movements of Hazardous Wastes and their Disposal

Warsaw, Poland 18-20 January 2006 

Report of the Meeting

18 January 2006

1. The Opening session of the Regional Workshop Aimed at Promoting Ratification of the Basel Protocol on Liability and Compensation for Damage resulting from Transboundary Movements of Hazardous Wastes and their Disposal (the Liability Protocol) was chaired by K. Panek, Director of International Cooperation and European Integration Department in the Chief Inspectorate for Environmental Protection. The workshop was opened by Minister Mr. Wojciech Stawiany, Chief Inspector for Environmental Protection, who expressed his gratitude for the efforts of the Secretariat to the Basel Convention to prepare the workshop and TAIEX who provided financial support.  Dr. Sachiko Kuwabara-Yamamoto, Executive Secretary of the Secretariat of the Basel Convention in her opening statement, was read by Ms Laura Thompson, Legal Expert provided by the Secretariat of the Basel Convention (SBC), stressed the importance of facilitating process of ratification of Liability Protocol.

2. The meeting began with an overview of the Basel Convention and the Basel Liability Protocol.  Ms. Laura Thompson made a brief presentation on the history and main goals of the Basel Convention with special focus on control of transboundary movements and Environmentally Sound Management of Wastes. She also gave a short introduction to the Liability Protocol. Immediately after, Ms. Dana Lapesova, Director of the Basel Convention Regional Centre for Training and Capacity Building for Central and Eastern Europe in Bratislava (BCRC-Bratislava), presented practical remarks concerning the main areas of activity of the Basel Convention and the other important documents elaborated in its framework, such as the Basel Declaration, the Strategic Plan and the technical guidelines. She also explained the tasks, performance and business plan of the BCRC-Bratislava.  

3. The key elements of the Protocol were covered in a lecture offered by Ms. Laura Thompson, that focused on the prescriptions of the Protocol relating to strict and fault–based liability, the limits for the liability, the right of recourse, and the insurance and other financial guarantees. Following the latter, Mr. Jurg Bally made a brief presentation on the relation between the Liability Protocol and the Basel Convention.  He elaborated on some provisions of both documents concerning liability, insurance and financial guarantees. Finally, in her last intervention, Ms. Laura Thompson elaborated on the actions required to be taken by parties that have ratified the Protocol in order to implement it at the national level. She listed the steps that all stakeholders (governments, insurance companies, generators/carriers/importers, and disposers) should undertake to ensure the necessary regime of liability.

4. The above-mentioned interventions were followed by presentations made by each country on the key elements of civil liability under their domestic regimes, based on the responses to the Questionnaire No. 1 on Civil Liability, that had been circulated to participants before the workshop. 

Summary of the Country Presentations on the Civil Liability Questionnaire:

· Most countries presented their domestic legislation on environmental liability. They are reflected in the submissions received in response to Questionnaire No. 1.  These responses are available at the Basel Convention website; 

· In most countries, the enforcement of environmental laws was apportioned between environmental authorities (ministries, agencies, inspectorates), public prosecutors and domestic courts;

· Several countries have quite elaborated systems of liability in place, also covering damages resulting from hazardous wastes;

· In most countries, the national liability regime is based on a fault-based approach.  Nonetheless, strict liability is also contemplated in several national legislations;

· In all the countries present at the meeting, the legislation covers the traditional damages (loss of life, personal injury and loss of property). Some legislations are even covering damage to the environment to different extents.
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5. The session of the second day commenced with a presentation made by Mr. Peter Wessman, expert at the DG Environment of the European Commission, on the current status of the European Union legislation on transboundary movements of wastes and, in particular, regarding the Waste Shipment Regulation and the Directive on Environmental Liability.  Mr. Wessman also provided information on the changes foreseen to the waste shipment regulation, the status of the new waste regulation, and described the liability regime and the financial guarantees included in the new regulation. Mr. Wessman briefly analysed the liability regimes under the Liability Protocol and the Directive 2004/35 on environmental liability. During the discussion participants focused on the potential discrepancies between the Liability Protocol and the EU legislation. Mr. Wessman indicated that the Commission is still in the process of analysing the Liability Protocol and that it has not arrived to a conclusion yet concerning its ratification. Mr. Wessman also indicated that this issue would be the subject of future discussion among member states as well as between EU and SBC.

6. Following this presentation, Mr. Jurg Bally made a review of the liability provisions in other multilateral environmental agreements (MEA’s), such as the Kiev Protocol, the Cartagena Protocol on biosafety, and the Lugano Convention on jurisdiction and enforcement of judgements.

7. In order to ascertain the limits of the domestic liability regimes in the different countries, a case study was elaborated to be analysed by the participants. Participants were split into two groups: EU Member States and non-EU Member States. Both groups considered the case study in order to determine the liability regime applicable pursuant to their national legislations. Both groups identified gaps in their domestic regimes regarding the liability coverage and the compensation available in such cases.
8. Presentations were made by each country on the difficulties faced in ratifying the Protocol on the basis of the Questionnaire No. 2 on Ratification, that had been previously circulated to the participants.  These presentations are available at the Basel Convention website.

9. The main comments and difficulties raised with respect to the ratification and implementation of the Protocol are set forth in the following paragraphs.

· Few countries from the region have taken the initial steps to ratify the Protocol.  The rest have not taken any steps in this regard;  

· In most countries, the ratification process of international agreements should be initiated by the relevant Ministry, i.e. the Ministry of Environment, followed by consultations with the other Ministries involved such as, inter alia, the Ministries of Foreign Affairs, Justice, Finance, Economy, as well as other relevant institutions and stakeholders. The Parliament is, in most countries, the organ that would take the final decision concerning the ratification.  Nonetheless, in some countries the signature of the President is also required as a final step in the process of ratification.  However, there are countries for which a decision of the Government suffices for the ratification of specific multilateral agreements; 

· In most of the countries in the region, international agreements are self-executory once the ratification procedure has been completed. However, in some countries additional features are required for the execution of treaties at a national level such as, inter alia, the publication at the official gazette. There are countries in the region that follow a dualist system which requires legislation to transpose the rights and obligations established in a treaty into domestic legislation; 

· The participating countries identify the following difficulties in connection with the ratification of the Liability Protocol:
i. Insufficient coordination and cooperation at the national level;

ii. Lack of financial and human resources in the responsible institutions involved in the ratification process; 

iii. Economic conditions, as the implementation of the Liability Protocol might result in higher expenses, including insurance premiums and, therefore, impose a higher financial burden to producers, exporters and stakeholders;

iv. It was mentioned that the additional financial burden caused by the implementation of the Liability Protocol might weaken the competitiveness of the relevant industry; 

v. Lack of availability of insurance in the market;

vi. Reluctance of insurance companies to extent the existent insurance coverage to new areas of liability, such as environmental damage or pure economic loss;

vii.  It was also raised that the implementation of the Liability Protocol may lead to discourage the export of hazardous wastes and/or increase the number of illegal traffic cases;

· For EU Member States a possible obstacle for ratifying the Liability Protocol is the potential discrepancy between the Liability Protocol and the EU legislation on waste shipments, on environmental liability, and on mutual recognition and enforcement of judgements. To overcome this obstacle, these countries expect the European Commission’s clarification and legal advise on this matters; 
· The issue of the potential discrepancy between the Council Waste Shipment Regulation 259/93 was lively discussed.  It was concluded that the regulation relates to situations covered by Article 8 and 9 of the Convention (duty to re-import and illegal traffic) and do not cover the issue of liability and compensation of damages caused as a result of transboundary movements of wastes;
· It was suggested that SBC shall start a dialogue with the EC with the aim of finding possible solutions for the ratification of the Liability Protocol by Member States;  

· Participants at the Workshop stressed the importance of SBC’s assistance and support to their future efforts aimed at the ratification of the Liability Protocol, including the participation of the BCRC-Bratislava as facilitator in this process;

· Some countries suggested that the limits established in Annex B to the Liability Protocol should be reviewed.
10.   Following the discussion, Ms. Dana Lapesova resumed the difficulties discussed for the ratification of the Liability Protocol in the region. She resumed the positive and negative potential effects of the ratification of the Liability Protocol, as follows:

Positive effects:

· The financial responsibility for damages caused by the transboundary movements is clearly defined;

· The obligation to compensate for environmental damages is established;

· Transboundary movements of hazardous wastes will decrease;

Negative effects:

· Possible need to change national legislation;

· The transport costs will increase which will particularly affect small and medium enterprises;

· Insurance companies are not ready to provide this new product and compensate for environmental damages.
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11.   The third day of the workshop began with the presentation of Mr. Jurg Bally on the financial limits under the Liability Protocol. 

12. Following Mr. Bally’s presentation, Mr. Piotr Wójcik, Director of the Liability Department from Gerling Polska Insurance Company, presented the status of the current insurance coverage of the liability of the generators, exporters, importers and disposers in Poland. He analysed the liability derived from public and private law, as well as the difficulties that the insurance companies might face when offering insurance products to cover damages as required by the Liability Protocol.

13. Countries made presentations based on the responses to the Questionnaire No. 3 on Financial Limits and Insurance that had been circulated to the participants before the workshop. These presentations are available at the Basel Convention website.  The main comments provided were as follows:

· All countries agreed that there is no need to establish financial limits on a higher level than the Liability Protocol. Most pointed out that even existing limits are too high in particular, taking into account the GDP in the region; 

· It was raised that the current limits may discourage the transportation services. One participant mentioned that those limits shall be implemented worldwide in order to avoid a loss of competitiveness;

· Preventing export from the countries with a lack of disposal facilities might create environmental problems;

· In general, domestic laws in the region do not provide for the financial limits that would meet the minimum requirements established in the Liability Protocol. However, in the EU Member States and in some Accession Countries insurance policies to cover the risks associated with the transboundary movements of hazardous wastes are in place according to EC regulation 259/93;
· Some countries suggested that the financial limits established in Annex B should take into account the value and the hazardous characteristics of the wastes; 
· Laura Thompson informed the participants that the Conference of the Parties had established an Emergency Trust Fund, based on voluntary contributions, that could also be used to compensate damages suffered as a result of an illegal shipment of wastes, once the Protocol has entered into force;

· Two countries suggested that the possibility of finding new solutions to cover damages to the environment outside the private insurance sector should be explored. As an example, a governmental revolving fund mechanism was mentioned. 
Final remarks/ recommendation

14.   The participating countries expressed their appreciation for the workshop that gave them a more comprehensive perspective of the Liability Protocol and a better understanding of its provisions. Furthermore, the workshop assisted them to fully understand the scope of application of the Liability Protocol and the EU regulation 259/93.
15.   SBC was requested to start a dialogue with the EU aimed at identifying common grounds and discrepancies between the Liability Protocol and the EU law on liability, as well as the possible solutions for the ratification of the Liability Protocol by the EU Members States.

16.   Moreover, it was noted that there is a need to start consultations between the relevant governments and the private insurance sector concerning new products that will cover costs associated with environmental damages.
17.   Finally, it was noted that the meeting had provided a very useful opportunity to exchange views and opinions among the countries of the region on the ratification and implementation of the Liability Protocol.
18. The Workshop was closed at 5:00 pm.
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